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INTRODUCTION


This writ challenges the Superior Court’s ruling sustaining Defendant’s demurrer, without leave to amend, to Plaintiff’s first cause of action – “TORTIOUS INTERFERENCE WITH LIVELIHOOD.”  This case is a class action and the first cause of action seeks actual damages of suppressed wages, plus general and punitive damages, against Defendant Arena Painting Contractors, Inc., for knowingly and willfully hiring illegal aliens in violation of federal immigration law.


This petition presents an issue of first impression to this court, and is highly significant to every citizen of the State of California and the nation as well.  Few, if any, issues have had greater impact on the State of California, or the United States as a whole, than does the issue of illegal immigration.  It impacts every person in the country in a multitude of ways.  It affects our national security, the economies of the nation, the states and our municipalities.  Illegal immigration ties up our court systems, both criminal and civil, our law enforcement agencies, and every public service from libraries to medical services.  


But Illegal immigration also directly affects a large portion of our population by causing the suppression of employees’ wages.  It is well known that illegal immigration is demand-driven by employers who seek to reduce costs by hiring illegal aliens at below-industry wages.  This practice forces other, law-abiding employers to price their goods and services higher than those of illegal employers or begin hiring illegal aliens themselves.  The nation’s failure to enforce its immigration laws has forced many law-abiding employers to now break the law.  We can only blame ourselves as a society for allowing this to happen.


But the real losers in this are the millions of low to middle income Americans, predominately in the construction and working-class industries, who have seen their wages fall because of illegal immigration.  “Why should I pay a carpenter $20 per hour when I can hire an illegal at $6.75 or less?”


The issue before this court is:  “Whether an employee, whose wages are suppressed because his employer knowingly hires illegal aliens, may bring a violation of public policy tort claim against his employer for recovery of suppressed wages and general and punitive damages?”  


It is not overstatement to say that this case, if Petitioner’s writ is granted, will be a watershed in the enforcement of immigration laws.  This court can put in place law that will virtually end illegal immigration in this State and provide a model of enforcement for the nation.  The effect of this case would be far reaching – creating a level playing field between employers and employees over wage negotiations, assisting in national security issues, and relieving government at all levels of the economic and political burdens caused by the massive influx of illegal aliens – who will actually self-deport as employers refuse to hire illegal aliens.  


Allowing Petitioner to move forward with his claim will encourage others to bring similar actions.  It is only through private right of action that employers will stop the practice of hiring illegal aliens.  Employers presently comply with minimum wage laws – not because of the threat of State or Federal action, but because of the private lawsuit.  The threat of class action wage and hour claims keeps employers of every size vigilant in their compliance with all wage laws.  The threat Petitioner’s cause of action poses will keep employers vigilant in their compliance with immigration laws as well.

This Petition Satisfies The Requirements For Writ Review.

1. No “adequate” remedy at law.   The present ruling sustaining Defendant’s demurrer is not appealable.  The trial court’s order deprived Petitioner of an opportunity to plead and present a substantial portion of his case.  Petitioner seeks tort relief, which is unavailable unless this writ is granted.

2. Petitioner will suffer irreparable injury without relief.  If Petitioner must wait to appeal until after judgment, a second trial will be necessary using the same set of facts, evidence and witnesses, which will be expensive and may produce inconsistent fact finding by a second trier of fact.

3. Petitioner and the general public each have a great “beneficial interest” in the outcome of this case.  Petitioner has a direct and substantial monetary stake in the outcome of this case.  His claim is that Defendant ARENA wrongfully and illegally suppressed his working wages.  Petitioner seeks lost wages.  The public’s interest is to insure that employers obey their duty to comply with federal immigration laws.  Granting Petitioner’s writ will put all California employers on notice that the practice of hiring illegal aliens must cease or they risk serious civil liability.  Granting Petitioner’s writ will benefit all California workers by providing the legal means to seek redress for illegally suppressed wages.  Granting Petitioner’s writ will also directly benefit California and its citizens by reducing the economic burdens that illegal immigration causes.  Granting Petitioner’s writ will demonstrate to the nation’s leaders that illegal immigration can be controlled through a private right of action.

4. This petition presents a significant issue of first impression.  This writ does not seek to establish new law.  Indeed, discrimination in compensation is already illegal under the FEHA, with respect to the enumerated criteria, and is also illegal under Labor Code §1197.5, with respect to gender compensation discrimination.  Further, violation of federal immigration laws has already been held sufficient to support a Tameny claim, under Jie v. Liang Tai Knitwear (2001) 89 Cal.App.4th 654.  However, no California case to date has ever considered the matching of a violation of public policy claim with compensation.
PETITION FOR WRIT OF MANDATE AND/OR PROHIBITION OR OTHER APPROPRIATE RELIEF


Authenticity of Exhibits


1.
The Exhibits accompanying this petition are presented as Exhibits A through F, and are true and exact copies of original documents on file with respondent court.  Exhibits E and F are true and exact copies of the tentative Ruling of the Respondent Court for the December 22, 2005 hearing and the original reporter’s transcript of the hearing of December 22, 2005, on defendant’s demurrer to plaintiff’s first cause of action.  The exhibits are incorporated herein by reference as though fully set forth in this petition.  The exhibits are paginated consecutively from page 30 through page 117, and page references in this petition are to the consecutive pagination.


Beneficial Interest of Petitioner; Capacities of Respondent and Real Parties in Interest


2.
Petitioner Bobby De La Rosa is the plaintiff in an action now pending in respondent superior court entitled “BOBBY DE LA ROSA, individually, and on behalf of other members of the general public similarly situated, vs. ARENA PAINTING CONTRACTORS, INC., a California Corporation,” LASC No. BC338846.  Defendant Arena Painting Contractors, Inc is named herein as the real party in interest.

Chronology of Pertinent Events


3.
Plaintiff and Petitioner Bobby De La Rosa worked for the real party in interest (“ARENA”) from November 2002 to April 2005 as a painter/laborer at the rate of $10.50 per hour at the beginning to $14 per hour at the time of his termination.  Plaintiff became aware that ARENA was illegally employing illegal and undocumented workers, and Plaintiff believed that ARENA hired those illegal aliens to reduce and suppress its labor wages below industry rates, which Plaintiff believes ranges from $15 - $25 per hour.


4.
On August 25, 2005 Plaintiff filed a complaint, on behalf of himself and others similarly situated, for the first cause of action of “Tortious Interference with Livelihood” a violation of public policy tort claim for suppressed wages and general and punitive damages based on violations of federal immigration law. (Ex. A, pp 6-8)


5.
ARENA demurred to the first cause of action only. 
 (Ex. B)


6.
On December 22, 2005 the responding superior court sustained ARENA’s demurrer without leave to amend (Ex. C).


Basis for Relief


7.
Petitioner seeks immediate stay of all superior court hearings and proceedings.  Because of delays in this case being transferred between courts due to complex case designation issues, Defendant’s demurrer could not be set until December 22, 2005.  The superior court has already set a case management conference for February 21, 2006.  The decision of this appellate court on this issue will have profound effects throughout the State and nationally as well.  The decision will require consideration of many relevant factors extraneous to the case at hand.  Petitioner requests this court to invite briefs of Amicus Curiae on the effect illegal immigration has on wage rates within California, alternative remedies for aggrieved employees, the political and economic effects that granting this writ will have, the likelihood that granting this writ will produce the desired results, and any other issues this court might raise.  Because of the serious and far-reaching effects this court’s decision might have, the court needs ample time to garner the necessary information and an immediate stay on all trial court proceedings, discovery and other matters will allow the court the time needed.  


8.
The issue presented in this writ petition is whether an employee, whose wages are suppressed because his employer knowingly hires illegal aliens, in violation of federal immigration law, may bring a violation of public policy tort claim against his employer for recovery of suppressed wages and for general and punitive damages.  Respondent court concluded that such cause of action did not currently exist in California and therefore sustained Defendant’s demurrer without leave to amend.  This was error because current statutory and case law already provides for suppression of wage actions based on gender (Equal Pay Act, Labor Code §1197.5) and based on the enumerated criteria in the FEHA (Gov . Code §12940, et seq.).  Further, public policy violations based on Tameny v. Atlantic Richfield (1980) 27 Cal.3d 167 have been expanded beyond wrongful termination claims to include other adverse employment actions as well, and a violation of immigration statutes has already been held to support a Tameny claim.  Jie v. Liang Tai Knitwear, supra.


Absence of Other Remedies


9.
The present ruling sustaining Defendant’s demurrer is not appealable.  [Hill v. City of Long Beach (1995) 33 CA4th 1684, 1695, 40 CR2d 125, 131; Mounger v. Gates (1987) 193 CA3d 1248, 1254, 239 CR 18, 21].  Moreover, delay of review until after final judgment would be an inadequate remedy and would result in irreparable harm to the parties and the judicial system.  The trial court’s order deprived Petitioner of an opportunity to plead and present a substantial portion of his case.  [Brandt v. Super.Ct. (Standard Ins. Co.) (1985) 37 C3d 813, 816, 210 CR 211, 213].  Writ relief is essential to avoid Petitioner having to conduct a second trial in this case with the same set of facts, evidence and witnesses.  A second trial would be expensive and could well produce inconsistent factual findings by a second trier of fact.  Petitioner has no adequate remedy other than the relief sought in this petition.

PRAYER


Petitioner Bobby De La Rosa prays that this Court:

1. Issue an Order Temporarily and Immediately Staying all hearings, actions, discovery and proceedings in this matter. 

2. Issue a peremptory writ of mandate directing the Respondent Court to vacate its Order of December 22, 2005.  If a peremptory writ does not issue in the first instance, that this court then issue an alternative writ or other appropriate relief with an order to show cause before this court at a specified time and place why the foregoing relief should not be ordered.  

3. Award Petitioner his costs in this proceeding.

4. Grant such other relief as may be just and proper.

Dated: __________________________








Respectfully Submitted,





By:______________________________





     Daniel G. Emilio





     Attorney for Petitioner

VERIFICATION


I, Daniel G. Emilio, declare as follows:  


I am the attorney for the petitioner herein.  I have read the foregoing Petition For Writ of Mandate/Prohibition Or Other Appropriate Relief and know its contents.  The facts alleged in the petition are within my own knowledge and I know these facts to be true.  Because of my familiarity with the relevant facts pertaining to the trial court proceedings, I, rather than petitioner, verify this petition.    


I declare under penalty of perjury that the foregoing is true and correct and that this verification was executed on January ___, 2006, at Garden Grove, California.  






Daniel G. Emilio

MEMORANDUM OF POINTS AND AUTHORITIES

Standard of Review


In reviewing a trial court's order sustaining a demurrer, the appellate court reviews the order de novo to determine whether the complaint states a cause of action as a matter of law. Moore v. Regents of University of California (1990) 51 Cal.3d 120 , 125. The court gives the complaint a reasonable interpretation, reading it as a whole and its parts in context. Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962 , 966-967; Moore, supra , 51 Cal.3d at p. 125; Blank v. Kirwan (1985) 39 Cal.3d 311 , 318. The demurrer is treated as admitting all material facts properly pleaded, but not contentions, deductions or conclusions of fact or law. Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1126.  The court affirms if any ground offered in support of the demurrer was well taken but finds error if the plaintiff has stated a cause of action under any possible legal theory. Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 103; Aubry v. Tri-City Hospital Dist. , supra , 2 Cal.4th at p. 967.  The appellate court is not bound by the trial court's stated reasons, if any, supporting its ruling; review is on the trial court’s ruling, not its rationale. Sackett v. Wyatt (1973) 32 Cal.App.3d 592, 598, fn. 2. 

Background Facts


Defendant Arena Painting Contractors (“ARENA”) has demurred to Plaintiff’s First Cause of Action.  This claim is for TORTIOUS INTERFERENCE WITH LIVELIHOOD.
  Plaintiff claims that Defendant has hired and continues to hire illegal aliens in violation of federal immigration statutes.  Plaintiff contends that the purpose and effect of this illegal hiring practice is to suppress wages of legal employees.   


Defendant ARENA is a contracting service company, which provides services such as Painting, Sandblasting, Asbestos & Lead Abatement & Removal, Concrete Floor Coating, and Specialty Coating to businesses throughout Los Angeles County.  On about November 2002, Defendants hired plaintiff DE LA ROSA as a Painter/Laborer, with a wage of $10.50 per hour.  During his employment plaintiff received two raises, one to $12.00 per hour and then to $14.00 per hour.  


Plaintiff believed that his pay was lower than that of the industry standard, which he believed was $15.00 to $25.00 per hour.  During his employment, Plaintiff became aware that Defendant was hiring undocumented and illegal aliens to do his same job.  Because of this, Defendant was able to pay a lower hourly wage than that of the industry standard.  Plaintiff believes that Defendant hired and continues to hire these illegal aliens to suppress wages of lawfully employed persons.

Plaintiff Has Stated A Cognizable Cause Of Action For “Tortious 
Interference With Livelihood”


A complaint is invulnerable to demurrer if on any theory it states a cause of action (Johnson v. Clark (1936) 7 Cal. 2d 529, 536. Truta v. Avis Rent A Car System, Inc. (1987) 193 Cal. App. 3d 802, 815).  All that is necessary is to plead facts showing the plaintiff may be entitled to some relief.  Richard H. v. Larry D. (1988) 198 Cal. App. 3d 591, 594.  


Defendant claims that because it cannot find such a cause of action for “Tortious Interference with Livelihood” that the cause of action does not exist.  However, California and Federal law provide for the “establishment of new law.”  California law parallels Federal Rule of Civil Procedure §11(b) nearly verbatim.  CCP § 128.7(b) states:

“(b) By presenting to the court, whether by signing, filing, submitting, or later advocating, a pleading, petition, written notice of motion, or other similar paper, an attorney or unrepresented party is certifying that to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances, all of the following conditions are met:

   (1) It is not being presented primarily for an improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.

   (2) The claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law.…” (Emphasis added).”


In Smith v. Superior Court (Abbott Ford, Inc.) (1984) 151 Cal.App.3d 491, the court reversed the trial court and ordered defendant’s demurrer overruled, creating the new tort of “intentional spoliation of evidence.”  The court quoted William L. Prosser, that: 


“New and nameless torts are being recognized constantly, and the progress of the common law is marked by many cases of first impression, in which the court has struck out boldly to create a new cause of action, where none had been recognized before. The intentional infliction of mental suffering, ..., the invasion of [the] right of privacy, the denial of [the] right to vote, the conveyance of land to defeat a title, the infliction of prenatal injuries, the alienation of the affections of a parent, ..., to name only a few instances, could not be fitted into any accepted classifications when they first arose, but nevertheless have been held to be torts. The law of torts is anything but static, and the limits of its development are never set. When it becomes clear that the plaintiff's interests are entitled to legal protection against the conduct of the defendant, the mere fact that the claim is novel will not of itself operate as a bar to the remedy." (Italics added, Prosser, Torts (4th ed. 1971) § 1, pp. 3-4.) [3] "The common thread woven into all torts is the idea of unreasonable interference with the interests of others." (Italics added; id, at p. 6.)


California has long recognized "[f]or every wrong there is a remedy." (Civ. Code, § 3523), and has allowed for new torts through the legislative and judicial process. (4 Witkin, Summary of Cal. Law (8th ed. 1974) Torts § 10, p. 2310.) Legal protection has been afforded recently in the area of wrongful birth (Stills v. Gratton (1976) 55 Cal.App.3d 698 [127 Cal.Rptr. 652]) and wrongful life (Turpin v. Sortini (1982) 31 Cal.3d 220 [643 P.2d 954]).”
Smith v. Sup.Ct., supra at 495-496 (emphasis added).




In Rosefeld v. Rosefeld (1963) 221 C.A.2d 431, 435, the court stated: “The concept that there are no causes of action except those that have been recognized by precedent, assumed at some point in the common law, was not accepted generally at early common law, nor is it accepted today.”  In United States v. Standard Oil Co. of Calif. (1947) 332 U.S. 301, 67 S.Ct. 1604, 91 L.Ed. 2067, the Court rejected a new basis of tort liability but stated:  “We would not deny the Government’s basic premise of the law’s capacity for growth, or that it must include the creative work of judges.  Soon all law would become antiquated strait jacket and then dead letter, if that power were lacking.  And the judicial hand would stiffen in mortmain if it had no part in the work of creation.”  (United States, supra at 1611).


Plaintiff brings this tort action as a Tameny claim for Violation of Public Policy.  Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167.  Plaintiff’s choice of title, “Tortious Interference with Livelihood,” comes from two cases in the 1970’s; Diaz v. Kay-Dix Ranch (1970) 9 Cal.App.3d 588, 592 (“wrongful interference with livelihood”) and Larez v. Oberti (1972) 23 Cal.App.3d 217, 221-222 (“tortious interference with livelihood”).  


Diaz and Larez both involved farm workers bringing actions against their employer farm growers, who were hiring Mexican workers in violation of federal immigration laws, for suppression of wages of their legal workers.  At the time, Tameny v. Atlantic Richfield Co. had not been decided and plaintiffs brought their actions directly under federal immigration statutes.  However, the Courts found that no private right of action existed under federal law.  


In this action, Petitioner relies on Tameny and its progeny to now support this new cause of action, “Tortious Interference with Livelihood,” as a Violation of Public Policy.  This tort claim seeks actual suppressed wages, as measured by the difference between actual wages paid and industry standard wages, general damages and punitive damages.  


Although employment in California is terminable at will (Labor Code §2922), California courts recognize a narrow exception to this rule: “(A)n employer’s traditional broad authority to discharge an at-will employee may be limited by statute . . . or by considerations of public policy.”  Tameny v. Atlantic Richfield Co. (1980) 27 C3d 167, 172.  (emphasis added; internal quotes omitted).  “While an at-will employee may be terminated for no reason, or for an arbitrary or irrational reason, there can be no right to terminate for an unlawful reason or a purpose that contravenes fundamental public policy.”  Gantt v. Sentry Ins. (1992) 1 C4th 1083, 1094.  


In Harris v. Atlantic Richfield Co. (1993) 14 Cal.App.4th 70, the court held (in a wrongful termination case) that “Because the cause of action for wrongful discharge arises from a duty grounded in public policy and imposed by law, the remedy is in tort.”  Harris, supra at 74 (citing Tameny). (Emphasis added).  “It is settled that an employer’s discharge of an employee in violation of a fundamental public policy embodied in a constitutional or statutory provision gives rise to a tort action.”  Barton v. New United Motor Manufacturing, Inc. (1996) 43 Cal.App.4th 1200, 1205 (Emphasis added).  The cause of action involved in this petition sounds in tort precisely because it involves Defendant’s violation or breach of its duty to comply with federal immigration law. 


Further, Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66 extended Tameny to now include any public policy violation based on State and Federal Constitution, Statutes, or Administrative regulations.  The rationale for Green v. Ralee is that tethering public policy to specific constitutional or statutory avoids judicial policymaking.  It also ensures that employers have adequate notice of the conduct that will subject them to tort liability.  [Esberg v. Union Oil Co. (2002) 28 C4th 262, 271.  This is important to this petition because the claim is tethered to federal immigration statutes.  Every business in America already knows that hiring illegal aliens violates federal law – and every business will be on notice that knowingly and deliberately hiring illegal aliens will subject them to tort liability.  Employers who hire illegal aliens but are actually unaware of the fact are simply not liable under this cause of action.



The Green v. Ralee court cautioned, however, that not all violations of statute or administrative law could support the claim, “but only those that implicate substantial public policies.”  Green  v. Ralee, supra at 89.  


The question becomes whether Defendant’s violation of federal immigration statutes “implicates substantial public policies” to support a public policy claim.  This issue was resolved in Jie v. Liang Tai Knitwear Co. (2001) 89 Cal.App.4th 654, where Plaintiff brought a Wrongful Termination in Violation of Public Policy.  In that case, Plaintiff complained that the employer was using undocumented workers and threatened to report them to the Immigration and Naturalization Service (INS).  The Plaintiff thereafter did make the complaint and the INS raided the employer.  Subsequently, the Defendant employer “laid off” the Plaintiff and Plaintiff sued.  The Defendant argued that the Federal Immigration and Naturalization Act (codified commencing at 8 U.S.C. § 1101) preempted state law and did not provide a private right of action.  The Jie Court disagreed and held that violation of federal immigration law does involve a substantial public policy and provides the basis for a Tameny claim for wrongful termination in violation of public policy.  Jie, supra at 662.  The court stated, “One basic guideline is that the policy in question must involve a matter that affects society at large rather than a purely personal or proprietary interest of the plaintiff or employer.  In addition, the policy must be "fundamental," "substantial" and "well established" at the time of the discharge.  Those criteria are clearly satisfied here.”  Jie, supra at 661 (citations omitted).  At footnote 6 the Jie court explains further:

“For example, a law represents a fundamental public policy when the conduct it proscribes is punishable as a crime. (See Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1148-1149 [37 Cal.Rptr.2d 718].) Here, IRCA criminalizes the pattern and practice of employing undocumented workers. (8 U.S.C. § 1324a(f)(1) ["Any person or entity which engages in a pattern or practice of violations of subsection (a)(1)(A) or (a)(2) of this section shall be fined not more than $3,000 for each unauthorized alien with respect to whom such a violation occurs, imprisoned for not more than six months for the entire pattern or practice, or both, notwithstanding the provisions of any other Federal law relating to fine levels"].) In addition, laws intended to protect workers have generally been found to reflect fundamental public policies. (See, e.g., Hentzel v. Singer Co. (1982) 138 Cal.App.3d 290, 298 [188 Cal.Rptr. 159, 35 A.L.R.4th 1015] [firing a worker for making complaints about smoking in the workplace violates fundamental public policy]; Phillips v. Gemini Moving Specialists (1998) 63 Cal.App.4th 563, 574 [74 Cal.Rptr.2d 29] [firing a worker for complaining about illegal withholding of pay violates fundamental public policy].)”

Jie, supra at fn 6.


The final question is whether a public policy violation can be based on adverse employment actions other than wrongful termination – in our case for unlawful suppression of wages.  


While early cases required actual or constructive termination to raise a Tameny claim, Tameny has been extended by later cases to include situations not involving termination.  Garcia v. Rockwell Int’l Corp. (1986) 187 CA3d 1556, 1562 (retaliation for employee’s ‘whistle-blowing’ activities not involving discharge); Anderson v. Pacific Bell (1988) 204 CA3d 277, 283 (acknowledging possibility of public policy claim based on suspension, but finding against plaintiff on fact of this case).  California Civil Jury Instruction (CACI) 2430 ‘Wrongful Discharge/Demotion in Violation of Public Policy – Essential Factual Elements” recognizes this and gives direction for its use, and it states:  

“The California Supreme Court has extended employment claims to encompass demotions or other similar employment decisions. See Scott v. Pacific Gas & Electric Co. (1995) 11 Cal.4th 454, 473–474.  The bracketed language (in this instruction) regarding an alleged wrongful demotion may be given, depending on the facts of the case, or other appropriate language for other similar employment decisions.” (Emphasis and Parenthetical insert added).

California Civil Jury Instruction 2430


CACI 2430 (the “violation of public policy” jury instruction) was written with the expectation that adverse employment actions other than termination would also be available. 


In Akers v. County of San Diego (2002) 95 Cal.App.4th 1441, the court examined what constitutes an adverse employment action in a Fair Employment and Housing Act (FEHA) context.  The court found: 

“[a]lthough there is scant authority in California defining the meaning of an adverse employment action under the FEHA, a plethora of federal courts have considered the issue in construing the analogous federal anti-discrimination statute, and have reached differing conclusions. (See generally, Ray v. Henderson (9th Cir. 2000) 217 F.3d 1234, 1240-1243; Fitzpatrick, The Developing Doctrine of Materially Adverse Employment Action (ALI-ABA Cont. Legal Ed. July 17, 1997) Current Developments in Employment Law, 627.) Some courts have held that an adverse employment action is limited to an ultimate employment decision (hiring, firing, failure to promote, demotion) (see Mattern v. Eastman Kodak Co. (5th Cir. 1997) 104 F.3d 702, 707-708), whereas other courts have more broadly defined the element to include intermediate decisions made in the employment context. (Von Gunten v. Maryland (4th Cir. 2001) 243 F.3d 858, 866, fn. 4; Kim v. Nash Finch Co. (8th Cir. 1997) 123 F.3d 1046; Smart v. Ball State University (7th Cir. 1996) 89 F.3d 437, 441.) Courts in the latter category have additionally reached contrary conclusions in determining which forms of intermediate employment decisions are actionable. (Compare Spears v. Mo. Dept. of Corr. & Human Resources (8th Cir. 2000) 210 F.3d 850, 854 with Brooks v. City of San Mateo (9th Cir. 2000) 229 F.3d 917, 929.) “ 
Akers, supra at 1454.


The Akers court agreed with federal cases “that have held an adverse employment action is not limited to "ultimate" employment acts, such as a specific hiring, firing, demotion, or failure to promote decision.”  Akers, supra at 1455.



The FEHA itself has established a number of adverse employment actions that are violations of law.  Government Code §12940(a) provides:

“It shall be an unlawful employment practice, unless based upon a bona fide occupational qualification, or, except where based upon applicable security regulations established by the United States or the State of California:

   (a) For an employer, because of the race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, age, or sexual orientation of any person, to refuse to hire or employ the person or to refuse to select the person for a training program leading to employment, or to bar or to discharge the person from employment or from a training program leading to employment, or to discriminate against the person in compensation or in terms, conditions, or privileges of employment.”  (Emphasis added).


It is already illegal under the FEHA for an employer to suppress employee wages (as well as “terms, conditions, or privileges of employment”) because of the employee’s gender, race or any of the enumerated personal attributes.  


The California Supreme Court has now settled the issue of what an adverse employment action is in Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028.  The Court held the proper standard to be the “materiality” test.  “ . . . we conclude that the proper standard for defining an adverse employment action is the "materiality" test, a standard that requires an employer's adverse action to materially affect the terms and conditions of employment (see Akers v. County of San Diego (2002) 95 Cal.App.4th 1441, 1454-1457, 116 Cal.Rptr.2d 602).”  


“Suppression of Wages” materially affects the “terms and conditions of employment” and is an adverse action under both the FEHA and the “materiality” test in Yanowitz.


Suppressions of wages is also an actionable adverse action under California Labor Code §1197.5 – the “Equal Pay for Equal Work” statute – which makes it illegal for an employer to pay women less than men doing the same work.  This is also reflected in the Federal Equal Pay Act of 1963, 29 U.S.C. §206(d).  


With respect to matching an equal pay claim with a Tameny public policy claim, the court in Green v. Par Pools, Inc. (2003) 111 Cal.App.4th 620, at 633, opined that “[w]hile an assertion of equal pay rights under section 1197.5 may well be a sufficient basis for a public policy claim under Tameny, an issue we find it unnecessary to decide, plaintiff has not brought such an action. (See generally, Chin et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2003) ¶¶ 5:2 - 5:258, pp. 5-1 -5-25.) Instead, plaintiff has limited her equal pay claims, and this appeal, to section 1197.5.”  


Consequently, the opinion in Green v. Par Pools is not controlling but represents the closest case opinion to the issue presented in this Petition.  Hence, Petitioner’s writ is truly the first time a court of appeals will hear and decide on this important issue.

Tameny and Green v. Ralee instruct that violations of public policy may be founded on state or federal statutory law.  Jie holds that violation of federal immigration law does implicate a “substantial public policy” to support the claim.  CACI 2430 and Scott v.Pacific Gas & Electric Co.  permit the “violation of public policy” claim to be brought for adverse employment actions other than termination and under the Yanowitz “materiality” test and the FEHA, “adverse employment actions” also include employee “compensation.”  


Finally, it is the special province of the courts to protect the right to fair employment and compensation.  Recognition of this right to livelihood goes back hundreds of years.  (see Yick Wo vs. Hopkins (1886) 118 US 356; KGB, Inc. v. Giannoulas (1980) 104 Cal.App.3d 844 [referencing hostility toward covenants not to compete being first judicially recognized in the reign of Henry V in 1415]).  


KGB, Inc. v. Giannoulas was the “chicken suit” case where radio station KGB sought both damages and an injunction preventing Giannoulas from publicly appearing in a chicken suit for hire.  Giannoulas had previously been employed by KGB to appear in the suit as the “KGB Chicken” and entered into a restrictive clause in his contract agreeing not to appear in any “chicken suit” after his termination with KGB.  The trial court granted the injunction but the appellate court held the injunction presumptively invalid as against the public policy restraining a person from earning a living – also citing California Bus. & Prof. Code §16600.  


Importantly, the Giannoulas court quoted Arthur Murray Dance Studios of Cleveland v. Witter (1952) 105 N.E.2d 685:

“The average, individual employee has little but his labor to sell or to use to make a living. He is often in urgent need of selling it and in no position to object to boiler plate restrictive covenants placed before him to sign. To him, the right to work and support his family is the most important right he possesses. His individual bargaining power is seldom equal to that of his employer. . . ." 

(Arthur Murray Dance Studios of Cleveland v. Witter, supra at pp. 703-704.)


This unequal bargaining power places the employee at the mercy of his employer – forced to accept the employer’s conditions regarding restrictive covenants, benefits, working conditions, and hours and wages.  It is a “take it or leave it” proposition.  The law permits great latitude to the employer as recognition of our free enterprise system and the freedom our businesses must be given to compete in national and world markets.  However, the law also places certain restrictions on employers, such as requiring minimum wage, overtime, safety regulations, etc.  At the national level, our government controls our borders, through our immigration laws, for national security reasons as well as to control the number of immigrants entering our country to protect American workers.  


But illegal immigration is an insidious infection that pervades our entire society.  It lures employers with the promise of cheap labor but negatively impacts America’s lower income workers the most.  It is to these Americans the court holds a special trust.  Only to courts can ordinary workers go when unscrupulous employers violate the law.  Only the courts can enforce our wage and hour laws.  It is not the province of courts to interfere with the right of workers and business to bargain freely and fairly for wages earned.  It is the duty of the courts to insure that employers comply with the law to provide a level playing field for fair bargaining to take place.

CONCLUSION


The evolution of employment law in this state and our nation demonstrates that there must be a balance between permitting businesses to freely negotiate with their workers for fair wages and working conditions, and the recognition that certain minimum standards are to be maintained.  Where these standards are not met, the law provides the worker a right of action to enforce these minimum standards.  Immigration laws are also designed, in part, as a restriction on employers and for the protection of American workers, their jobs and wages.  In recent years, these immigration laws have been violated openly and unabashedly.  


Petitioner’s writ seeks to establish this new legal remedy so that when these immigration laws are violated, workers have recourse against these employers to force them to comply with the law and recover damages incurred.  To revisit Professor Prosser’s words, “[w]hen it becomes clear that the plaintiff's interests are entitled to legal protection against the conduct of the defendant, the mere fact that the claim is novel will not of itself operate as a bar to the remedy."  But this has only happened where “the court has struck out boldly to create a new cause of action….”  


With this Petition, this court now has the opportunity to make a remarkable advancement in employee rights as well as a significant contribution to the economic well being of this State and nation.

Petitioner respectfully requests that this court grant Petitioner’s writ.  
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� Plaintiff’s other causes of action included:  2nd Cause – Business and Profession Code §17200 for suppression of wages; 3rd Cause – Wage claim for unpaid wages and overtime for waiting time at the start and end of each shift; 4th Cause – B&P §17200 claim for unpaid wages and overtime for waiting time at the start and end of each shift.


� Plaintiff’s cause of action could alternatively be stated: “Wrongful Suppression of Wages in Violation of Public Policy.”


� 	Unrelated to this petition, Plaintiff also seeks unpaid wages and overtime for himself and others similarly situated.  Real party in interest ARENA contracts with oil refineries to paint their facilities on a year-round basis.  Petitioner worked for ARENA as a painter and was required to enter oil refinery facilities to perform his job.  Prior to being allowed at the job site, Plaintiff and other employees are required to park their cars at the front gate, pass through the security gate and wait for a bus to transport them to their job site.  This wait can be up to fifteen minutes.  Similarly, at the end of the day, Plaintiff and class must again take the bus back to the parking area.  Plaintiff and plaintiff class are not paid for the wait time or the transportation time.  


	Further, Plaintiff’s second cause of action alleges a violation of California Business and Professions Code §17200 for suppressed wages due to violation of immigration statutes.  This claim is inextricably tied to Plaintiff’s first cause of action, which is the subject of this petition.  Since Defendant failed to demur to this §17200 claim, this issue is not before the court and questions will remain notwithstanding this court’s decision.
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