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I.   INTRODUCTION


Plaintiff Robert INDIVIDUAL seeks class certification for all servers and bartenders of DEFENDANT for meal and rest break violations only.  No other class is requested.  Plaintiff contends that DEFENDANT has a policy and practice of prohibiting employees from taking their breaks while they are at scheduled events.  However, he has no evidence that DEFENDANT has such a policy or that it actually forbids the taking of the required breaks.  Mr. INDIVIDUAL has presented a number of Declarations that state that some breaks were missed and some Declarations that state that all breaks were missed.  However, when the Depositions of these declarants were taken, they admit that breaks were indeed taken at appropriate times during the event.  In fact, one of Plaintiff's own Declarations stated that he actually received his breaks 70% of the time and in Deposition stated that at every event he eventually got his breaks.  Each event is unique and setting a fixed schedule for the taking of the breaks is impossible.  DEFENDANT 's function at events such as wedding receptions, etc, is to greet and serve guests both when they arrive and throughout the event.  There are times, particularly after serving and cleaning up after the event meal, when there are lulls in servers' activity, and it is at this time when the meal break is generally given.  


Plaintiff raises the issue that meal breaks were not always recorded.  While there is a requirement for recording of meal breaks (not rest breaks), there is no penalty for failure to do so.  Without the recording, there is a rebuttable presumption that breaks were not provided.  However, that presumption is rebutted in this case because declarants and deponents state that breaks were actually given.  Further, all declarants and deponents testify that no one from DEFENDANT ever forbade them from absolutely taking breaks.  It was simply that breaks could only be taken at appropriate times.  And this is consistent with Industrial Wage Orders that require breaks to be taken when practicable.  There was and is no "policy" of DEFENDANT that prevents servers or bartenders from taking breaks and if breaks were actually missed it would have to be evaluated on a case-by-case basis.  Even the Plaintiff's own witnesses have said there are no documents or other way for a court to know whether they took breaks at any particular event without their individual testimony.  It is this need for "individualized" inquiry that precludes certification of this class.

II.
FACTS OF CASE

Defendant DEFENDANT is a corporation that offers clients catering services and bartending services for Weddings, Sponsored Award Shows, Concerts, Bar Openings, Openings, Universities, Brunches, Private Home Parties, Art Institutes, Halloween Parties, Fraternity Parties, and other similar events.
  The locations of these events have included private homes, rental estates, museums, theaters, rental venues, art centers, cafés, and polo fields.
  The services DEFENDANT offers will vary depending upon the needs of the client.  There are events that will only require bartenders.  There are some events that may only require servers.  There are also some events for which the client will need DEFENDANT Employees to act as greeters, restroom attendants, or coat checkers.
  At most of the events DEFENDANT secures, the client directly supervises the DEFENDANT employees.
  This direct supervision might encompass the entire DEFENDANT Staff or it may be limited to just one type of DEFENDANT Staff for a single event.  Either way, the client will most often take responsibility for administering the meal and rest breaks.
  Moreover, each client has its own policies for determining when meal and rest breaks are granted since they will have different needs and different timing involved in their own unique events.
  
This Case is unmanageable as a class action because 1) DEFENDANT did not discourage employees from taking meal and rest periods
 2) it may be impracticable in this industry to take meal and rest periods in the middle of each work period
, 3) employers are not required to provide a meal period for every five consecutive hours worked, 4) employers need not ensure that meal and rest periods are taken.
Defendant in fact had a policy of providing meal and rest breaks to its employees.
  The policy had to condition the timing of the breaks based on the type of event, and on most occasions it required the employee to time their breaks to coincide with the event schedule.
  Plaintiff claims that Defendant’s discouraged taking meal and rest breaks through company policy.  However most of Plaintiff’s declarant’s testified that they were not aware of any policies.
  The fact that Plaintiff’s declarants did not support this break denial policy is further confirmation that Plaintiff has absolutely no evidence that there was ever any instruction sheet regarding meal and rest breaks attached to the time sheets
.
Plaintiff has made the additional argument that since most of DEFENDANT  ’s time sheets have not indicated times for meal breaks, it must follow that Defendant failed to allow meal breaks and rest breaks for all of those shifts.  Such an argument was debunked by some of Plaintiff’s own declarants who testified on Depo that they received meal and rest breaks and all fluctuate in their testimony about how often those breaks happened.
  One of Plaintiff’s declarants, Shaun INDIVIDUAL, mentioned that he received 30 minute uninterrupted meal breaks 70% of the time
, and further received breaks for all of his shifts worked
.  Another of Plaintiff’s declarants, Seth INDIVIDUAL, mentioned that he received a 30 minute uninterrupted meal break one out of every three or four shifts worked
, and that he received rest breaks 25% of the shifts that he worked
.  Another declarant for Plaintiff, Alicia INDIVIDUAL, mentioned on Depo that she received uninterrupted 30 minute meal breaks and 10 minute rest breaks most of the time, because she was predominantly supervised by the client who allocated the timing of the breaks.  Ms. INDIVIDUAL later clarified that her Decl should be read in the context that she did not receive meal breaks when DEFENDANT was directly supervising her at her events.
  At the same time, plaintiff’s own declarants indicated that there were times that they did not take meal and rest breaks, but observed other employees who received 30 minute uninterrupted meal breaks and 10 minute rest breaks.
  Such a fact would require every employee to testify to each event.  For these reasons, questionnaires, surveys and representative sampling would not be sufficient to determine each individual’s damages as Plaintiff would have the court believe.  There are additional times when bartenders and servers would be paid for five hours of work when in fact they worked less time and were not necessarily entitled to certain meal breaks and/or rest breaks.
    
Finally, Robert INDIVIDUAL is not an adequate representative of the class of individuals represented for a number of reasons.  First of all, his testimony has been called into question by Brian INDIVIDUAL who has testified that Mr. INDIVIDUAL took breaks at all the events they both worked together, and that he did not complain about the duration of meal and rest breaks with DEFENDANT  .
  While he was a server and bar tender, it is impossible for him to represent a generalized class of servers and bartenders whose duties might change from event to event, based on the type of facility where the event is being hosted, the regulations of the Client’s Management, the number of DEFENDANT Employees working the event, the length and size of the event, the type of the event, and the type of position held by that employee for that particular event.  Moreover, by Mr. INDIVIDUAL’s own testimony, he has unclean hands.  He has testified at his Depo that he was responsible for denying some employees meal and rest breaks
 despite the fact that other managers and shift leads at DEFENDANT were responsible for giving out meal and rest breaks.
  Mr. INDIVIDUAL is also a career plaintiff who has participated in three separate employment law suits, and as such is not an adequate class representative.
III.
LEGAL STANDARDS FOR CERTIFYING A CLASS 


When appropriately brought, class actions may serve an important purpose.  However, because “group action also has the potential to create injustice, trial courts are required to carefully weigh respective benefits and burdens and to allow maintenance of the class action only where substantial benefits accrue both to litigants and the courts.” Linder v. Thrifty Oil, 23 Cal. 4th 429, 435 (2000).  A class action is not viable unless it advances “the goal of efficiency that underlies the class action procedure.”  Gatusso v. Harte-Hanks, 133 Cal.App. 4th 985, 998 (2005).  Plaintiffs bear the burden of proving all elements required for class certification by a preponderance of admissible evidence.  Hamwi v. Citinational-Buckeye Investment Co., 72 Cal.App. 3d 462, 470-472 (1977).  Plaintiffs cannot rely on mere allegations or conclusions.  Id.


In order to maintain a class action, there must be both an ascertainable class and a well-defined community of interest among the class members.  Linder, 23 Cal.3d at 435.  The latter inquiry involved the following three factors: (1) predominant common questions of law or fact, (2) class representatives with claims or defenses typical of the class and (3) class representatives who can adequately represent the class. Linder v. Thrifty Oil Co., (2000) 23 Cal 4th 429, 435.  Richmond v. Dart Industries, Inc. 29 Cal.3d 462, 470 (1981).  Common questions do not predominate and a “class action cannot be maintained where each member’s right to recover depends on facts peculiar to his case.” City of San Jose v. Superior Court, 12 Cal. 3d 447, 459-463 (1974).  

Trial courts must carefully weigh the respective benefits and burdens and allow maintenance of Class Actions only where substantial benefits accrue both to the litigants and the courts. City of San Jose, 12 Cal.3d 447, 460(1974).  Thus, “if  a class action will splinter into individual trial, common questions do not predominate and litigation of the action in the class format is inappropriate.”  Hamwi, 72 Cal.App.3d at 472 (quotations omitted) (emphasis added).  A furthermore critical inquiry on a class certification motion is whether “the theory of recovery advanced by the proponents of certification is, as an analytical matter, likely to prove amenable to class treatment.” (Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 327).  In order to determine whether common questions of law or fact predominate, “the trial court must examine the issues framed by the pleadings and the law applicable to the causes of action alleged.” Hicks v. Kaufman and Broad Home Corp. (2001) 89 Cal.App.4th 908, 916 (Hicks), citing Vasquez v. Superior Court (1971) 4 CaL.3D 800, 810-811.).  

IV.
PLAINTIFF’S CLASSES DO NOT MEET THE REQUIREMENTS FOR CLASS CERTIFICATION.  

A. PLAINTIFF FAILED TO SET FORTH AN ASCERTAINABLE CLASS


“The existence of an ascertainable class is a precondition of class certification.”  Hypertouch, Inc. v. Superior Court, 128 Cal.App.4th 1527, 1549 (2005).  Courts must examine the proposed class definition and the “means available for identifying class members.”  Global Minerals & Metals Corp. v. Superior Court, 113 Cal.App.4th 836, 849 (2003).  Ascertainability is required in order to give notice to putative class member who may be affected by the judgment.  It is defined in terms of “Objective characteristics and common transactional facts making the ultimate identification of class members possible. Hicks v. Kaufman & Broad Home Corp. (2001) 89 Cal.App.4th 908, 915.  Whether a class is ascertainable is determined by examining (1) the class definition, (2) the size of the class, and (3) the means available for identifying class members.  Reyes v. Board of Supervisors of San Diego County (1987) 196 Cal.App. 3d 1263, 1271.  


In this case, Plaintiffs seek to certify two following classes: “All persons who are employed or have been employed, and who have worked one or more shifts as a “Bartender” at DEFENDANT, INC., in the State of California since four (4) years prior to the filing of this action.”  And “All persons who are employed or have been employed, and who have worked one or more shifts as a “Server” at DEFENDANT, INC., in the State of California since four (4) years prior to the filing of this action.”  (Plaintiff’s Motion at pg. 10, ln 13).  Plaintiff seeks to certify these two classes based upon allegations of denied meal periods and denied rest periods.  While it is undisputed that the DEFENDANT employees are easily identifiable from the employee payroll records, it is very difficult to lump the Servers, Bartenders, Meal Period and Rest Period allegations into two subclasses.  Here, the positions that an employee held varied from Event to Event throughout their employment
.  Most putative class members held positions of Server, Bartender, Shift Lead, and numerous other job titles such as Coat Checker, Bar-Back, Driver
. Furthermore, these class definitions are not reasonably particular because many employees regularly worked shifts of 5 hours or less, which would not require a 30-Minute Meal period.  Additionally, since implementation in early 2007, many employees have elected to sign a Meal Period Waiver for shifts of 6 hours or less.
.  Furthermore, in rare occasions where an employee was unable to take a full 30-minute Meal period, the employee was paid an additional hour of compensation
.  Therefore, the testimony and records for each employee would need to be individually examined during a trial to determine what dates each employee worked in the particular job title of the class, whether they had executed a Meal Period Waiver, whether they contend they had not had a Meal or Rest Period during that event, and whether they had actually been paid additional compensation for their missed meal period.  Such individualized analysis for each employee renders the Proposed Classes Un-Ascertainable.  

B. COMMON ISSUES OF FACTS AND LAW DO NOT PREDOMINATE


Common issues predominate only when they are the “principal issues… both in terms of time to be expended in their proof and of their importance.”  Vazquez v. Superior Court, 4 Cal.3d 800, 810 (1971), McCullah v. S. Cal.Gas Co. 82 Cal.App.4th 495, 500 (2000) -Declining to certify a class because the question before the court requires a case-by-case inquiry.”  This strict limitation is predicated upon notions of due process that protect both defendants and absent class members.  In that regard, the California Supreme held that it is mindful of “the accompanying dangers of injustice or of the limited scope within which these suits serve beneficial purposes.”  San Jose, 12 Cal.3d at 459.  The Supreme Court in Sav-On, instructed courts to determine “whether the theory of recovery advanced by the proponents of certification is, as an analytical matter, likely to prove amenable to class treatment.” Sav-on, 34 Cal.4th at 326.  In Sav-on, the plaintiffs’ theory of recovery” was that the class members were uniformly treated based upon “uniform company policies and practices”.  However, the facts in this case couldn’t be any more different than those advanced in Sav-On.  In this case, there will be no common evidence which the plaintiff can use to prove their facts and resolve the legal issues which apply to every Class Member’s Claim. 

Plaintiff has alleged that putative class members of DEFENDANT share common facts and law relating to meal and rest break violations pursuant to Labor Code § 226.7 and Labor Code § 512.  Labor Code § 512 states:

An employer may not employ an employee for a work period of more than five hours per day without providing the employee with a meal period of not less than 30 minutes,…  An employer may not employ an employee for a work period of more than 10 hours per day without providing the employee with a second meal period of not less than 30 minutes…” 

Plaintiff argues that the plain language of § 512 prohibits employers from providing late meal breaks by creatively emphasizing the words “work period”.  Contrary to plaintiff’s assertions, the Legislature did not emphasize those words.  It is just as easy to emphasize the word “providing” to grant a different plain meaning to § 512 that would indicate the timing of the break is flexible, so long as the break is “provided” for a work period of more than five hours.  The California Legislature has offered no additional guidance as to whether a meal break must be offered within each 5 hours.  It would follow that if Defendant offered a 30 minute meal period after the first 5 hours worked, there is no violation of § 512.  Such a favorable reading of § 512 is essential to Plaintiff’s claim because he knows that the putative class members in fact took 30 minute meal periods and any favorable reading of § 512 would have to be combined to otherwise bump up any violations it claims occurred, to help him in his argument that claims are not individualized.

California Code of Regulations 11040(12)(A) further makes it difficult to certify a rest break action as it states:

“Every employer shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in the middle of each work period.  The authorized rest period time shall be based on the total hours worked daily at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.”
The legislature has recognized that it is not always practicable to force a 10 minute rest break into the middle of every 4 hours.  There are circumstances that will dictate that a 10 minute rest break may need to be delayed based on the fluctuation of working conditions.  Defendant can demonstrate that the type of events its bartenders and servers work will always change and therefore it can’t be pigeonholed to always offer a rest break at a specific time.

Plaintiff has further made the argument that Defendant’s failure to keep accurate time records of hours worked creates common issues regarding the burden of proof and damages.  Hernandez v. Mendoza, (1988) 199 Cal.App.3d 721.  Plaintiff’s argument is legitimate in that the failure to document meal breaks on its time sheets will shift the burden to the employer.  However, the analysis does not stop there.  Hernandez mentioned that the burden then shifts to the employer to come forward with evidence of the precise amount of work as a matter of just and reasonable inference.  Hernandez v. Mendoza, at 727.  Defendant has demonstrated below that its policies were to provide meal periods and almost all of the declarants cited by either party mentioned that they took meal periods.  An absence of a meal period on a timesheet cannot be enough to assert a failure on the part of the Defendant when in fact it is providing meal and rest breaks to its staff.  Moreover, the bad faith of the Plaintiff himself must be taken into account as it relates to his refusal to provide meal periods as a supervisor to other bartenders and servers when in fact other supervisors were granting him breaks, and since he knew the law as a plaintiff in lawsuits he himself initiated prior to his employment with DEFENDANT. 


In this action, written policies did not exist regarding meal periods prior to the filing of this lawsuit, and current written policies comply with California Law.  Furthermore, the evidence presented by Plaintiff and Defendants attached evidence demonstrates that employees did actually receive their meal and rest breaks on most occasions.  Plaintiff suggests that because employees were occasionally required to wait to take a break or meal period during a busy shift, or rarely missed a meal period, this would allow them to certify a class action for all meal and rest periods for all employees.  However, as will be discussed below, this is simply incorrect.  
1. Common Issues Do Not Predominate Because the Employees’ Schedule varied widely depending on the Event.  
Employees of DEFENDANT - were paid for a minimum of 5 hours even if they only actually worked 3-4 hours.  DEFENDANT -’s Client policy is that all clients are charged a minimum of 5 hours per employee for each event, therefore employees received 5 hours of pay.
  However, Plaintiff and his supporting declarants have agreed that employees did work less than 5 hours.
  “I think the shortest event was four hours.  But there was a five-hour minimum so it was usually five hours.  I think once we were really excited because we only worked four hours and we got done and we got to go, but you got paid for the extra hour anyway.” Depo of Seth INDIVIDUAL, 27:13-17  


Based on the fluctuation of each employee’s shifts, it will be difficult to ascertain whether certain shifts can be considered in putative damages.  For example most DEFENDANT Events required clients pay for a minimum of 5 hours for each bartender and server who worked a shift.  However, there were occasions when the shift lasted four hours or less.
  In such circumstances the bartender or server will not be entitled to a meal break, and sometimes no rest break either.  
  
Furthermore, the duties of individual employees greatly varied which affected whether they had opportunities to take a break.  The Duties of a Server include setting up, serving the food, picking up the dirty dishes, monitoring buffet stations, cleaning up, and making sure customers were satisfied.
 The duties of a Bartender include setting up and preparing the bar, serving drinks, and breaking down the bar.
  Further, bartenders and servers might have additional roles that would vary from their fellow bartenders and servers.  Sometimes they will act as greeters, restroom attendants, and coat checkers.
  Moreover, there were times the chefs would ask employees to help in getting food or drink to cook with, setting up special tables, and count how many people are eating certain courses.
  

2.
Common Issues do not Predominate Because There Are No Global Policies To Deny Meal and Rest Breaks.
Common issues of fact can only predominate in meal and rest break cases if it can be proven by Plaintiff that meal and rest breaks were denied globally as a matter of policy.  Despite Plaintiff’s assertion in his moving papers, there were no policies of DEFENDANT to deny meal and rest breaks.
    Moreover, Plaintiff’s own declarants admit that they are not aware of a DEFENDANT policy that uniformly denied them meal and rest breaks.
  Notwithstanding, DEFENDANT employees, including one of Plaintiff’s declarants, have admitted that it was the policy of DEFENDANT that employees could take breaks.
  Plaintiff’s allegations fail if he can’t demonstrate that all class members were treated the same – namely that they were all denied their meal and rest breaks.  Despite contentions made to the contrary by some of Plaintiff’s Declarants, bartenders and servers would, more often than not, receive their breaks.
  Declarants admitted that they received 30 minute uninterrupted meal breaks.
  Moreover, one of Plaintiff’s declarants, mentioned in his Depo that he received 30 minute uninterrupted meal breaks one out of either three or four times that he worked with DEFENDANT  .
  Declarants further admitted that they received 10 minute rest breaks with DEFENDANT  .
  Plaintiff has also made the assertion in his moving papers that the lack of a showing on a Defendant’s time records indicates that hourly employees did not receive meal breaks.  On the basis of its own Decls, this argument fails.  Shaun INDIVIDUAL mentioned that he took meal breaks 70% of the time
.  Yet most of his time sheets do not have a place to show that he took a meal break, and he admitted that there is no way to know on those time sheets whether he took a meal break.
  Seth INDIVIDUAL also mentioned when reviewing his time sheets that there was no way to know by looking at them whether he received meal breaks or rest breaks
.  However, Mr. INDIVIDUAL estimated that he received meal breaks one out of every three or four times he worked.
  Each time record and each individual must be analyzed to determine whether any violations occurred for any shift since there was no global policy to deny meal and rest breaks.  Furthermore, Plaintiff’s argument that an absence of meal break times from the time sheets is evidence for meal break violations is factually incorrect.  The truth of the matter is that there is no way of determining by looking at the time sheets whether an employee took a meal break or rest break for any given event, and as such, the testimony of each purported class member is needed to determine the scope of any alleged damages.
3.
Employees agreed that the amount of Meal and Rest Period time they received Varied from Client to Client, and Event to Event.  
Almost every one of the declarants offered by Plaintiff and Defendant agreed that shifts might fluctuate anywhere between 4 hours and 12 hours, which would certainly affect the timing and the duration of the meal and rest breaks offered.
  The types of locations a server would work varied dramatically from Corporate locations to Private Homes
 The number of employees from DEFENDANT working the event depended upon the size of the event and the client’s needs
 More importantly, looking at a venue itself on a time sheet will not tell the story about whether all employees were denied meal and rest breaks for certain shifts.  Plaintiff’s own declarant, Seth Gorelik, stated as much when he mentioned that there were times that he would not receive 30 minute uninterrupted breaks, when other employees received those breaks.  When further asked whether that happened regularly, he mentioned that it occurred at least 5 times.
  When taken into account that each event worked is unique as to the venue type, client type, the number of employees at an event, the length of the event, and how the event was paid, it is impossible to determine on a global basis what each employee’s potential damages are.  An individualized analysis will therefore be required for each event and for each employee on top of that, to determine whether meal and rest break violations occurred.  

4.
An Individualized Analysis is required to Determine Whether Employees Chose to not take their Breaks, or believed that they were not allowed to take a break.    
Most Declarants did not recall ever being told that they could not take meal or rest breaks.
  As some of these witnesses have testified, the individuals would exercise their own personal discretion about when there were periods of inactivity that would warrant break time.  On occasions, there were employees who made their own choices to not take breaks when there were lulls in activity.
  Moreover, some employees would often deem it ok to take breaks at times when other employees may have made their own decisions to work through breaks.  When Alicia Harris, one of Plaintiff’s Declarants, was asked “Are there certain periods of time of inactivity that certain people took breaks when you found it not, you know, the right time to do so?”  she responded “Yes.”
  Alicia Harris further made the following clarifications.  When asked “Some people are more diligent workers than other people.  Would you agree?” she responded “Yes.”
  She further clarified when asked “Somebody who’s more diligent in working would have a different interpretation of when they’re supposed to be attentive and when they’re not supposed to be attentive; is that correct?”  She responded “Yes.”
  Angela INDIVIDUAL also mentioned the same type of scenario when she recalled an employee who took her own rest breaks on three occasions to smoke a cigarette, when in fact Ms. INDIVIDUAL did not take breaks
.  Ms. INDIVIDUAL also recalled at a certain event that she would see DEFENDANT employees mingling outside while she was in fact working.
  Employees would also use their own discretion to start breaking down an event earlier in order to leave an event earlier.
  Such a circumstance would be a personal choice of the employee to leave the shift early, rather than taking a full 30 minute meal break or 10 minute rest break.  Seth INDIVIDUAL also mentioned that he used his own independent discretion as a manager or captain in determining when to send someone on a break.
  He further clarified that DEFENDANT did not give him direction about how he would handle meal and rest breaks for the bartenders he was managing.
  
As mentioned above, it is also material to consider that some bartenders and servers would take 30 minute meal breaks on occasions when other employees didn’t take those breaks.  As such, meal periods may not always be the same for a specific time sheet.  When asked “Were there times that other bartenders received less time for their meal breaks than you did?”, Mr. INDIVIDUAL answered “Yes.”
  When asked “did all of the bartenders get meal breaks at the same time you did?”, Mr. INDIVIDUAL mentioned that “No, you never all got cut at once.  It was always staggered.”
  For that reason, any possible meal period violations would not be the same for all employees listed on a given time sheet.

As indicated by the Declarants in opposition to this motion for certification, the timing and length of meal and rest breaks would always fluctuate based on the client type, venue, and whether the employees were busy serving.
  In Scott INDIVIDUAL’s Declaration, he mentioned that “Throughout my employment with DEFENDANT  , I worked a varied schedule depending on where and what the event entailed.  My shifts could be as little as 4 hours long, and sometimes could go up to and over 10 hours.”
  Mr. Levy further mentioned that “The amount of breaks and meal periods were almost totally dependant on the location, type of event, and whether we were currently busy serving or not.”
  “Other types of events such as a Studio New Years Eve Street Party, where there would be so many crowds, it would prevent us from taking any type of break.  However, these types of events were extremely rare during my employment, and further, I believe that there were only five (5) of these events in the last few years.”  However, Plaintiff’s own declarants paint a picture of inconsistency in the times that they took breaks as opposed to the times that they were not able to take breaks.  Shaun Erik INDIVIDUAL confirmed that “I’m sure I took a break at all my jobs.”
  

5.
Plaintiff’s Employee Declarations are not persuasive because they contradicted themselves in deposition.  


Plaintiff’s Supporting Declarations are riddled with inconsistencies and conflicting statements.  Furthermore, when these declarants were deposed, many of them stated facts which were in direct contradiction with their Depo (See Objections to Plaintiff’s Evidence filed concurrently with this Opposition).  Furthermore, it is interesting to note that the majority of Plaintiff’s declarants only worked for DEFENDANT a limited amount of time.  For instance, Declarants Sey INDIVIDUAL and Susan INDIVIDUAL only worked one shift with DEFENDANT  .
 Declarants Susan INDIVIDUAL and Angela INDIVIDUAL only worked two shifts.  Plaintiff’s Declarants indicated that they didn’t take breaks for specific events, yet in Deposition they would recant and recall that they took breaks.  


For instance, Susan INDIVIDUAL contends that she worked 5-6 shifts with DEFENDANT  , however the DEFENDANT records only show that she only worked and received pay for one 5 hour shift with DEFENDANT  .
  Susan INDIVIDUAL made the contention that on both occasions she worked for DEFENDANT , “…I was also required to work over four hours without receiving a 10 minute rest break.”  When Ms. INDIVIDUAL was asked about this statement the question was posed to her:  “You stated that you didn’t get a ten-minute rest break, but No. 7 stated that you received a break for 15 minutes.  What did you mean by this sentence?” In attempting to come up with an answer for the statements that appeared to conflict Ms. INDIVIDUAL mentioned “Yeah, yeah, I mean I think the question was, “Did you receive any breaks after four hours without a rest break?” and I said, “No.”  I mean we didn’t. That just didn’t come up.”
 
Adam INDIVIDUAL further made the statement in his declaration that “on many occasions, I was also required to work over four hours without receiving a ten minute rest break.”
  In his Depo Mr. INDIVIDUAL mentioned “I remember on one occasion, yes, where I want to say the entire staff that worked at the event – I know it was the majority of the staff was there along with me where we had with just the picked over, leftover food at the end of the night.”
  Mr. INDIVIDUAL was then asked “Do you remember how long that break took?”  His response was “I remember, you know, just what was told to us, “Eat as quickly as you can and come back.”  Mr. INDIVIDUAL further stated “it was very vague as to whether or not we were finished or still working, or, you know, it was just eat and then come back.”
  However, Mr. INDIVIDUAL then stated “We weren’t getting a break at all.  We show up at the event and work all the way through and then leave and go home.  There were no breaks at all.” 
  Mr. INDIVIDUAL was later asked about this apparent contradiction.  He was asked “So because you couldn’t sit down for ten minutes – so what you’re saying before is you did get 10 to 15 minutes, but now you’re saying that you didn’t?”  In response to this question, Mr. INDIVIDUAL stated “I’m saying that the 10 to 15 minutes that I’m referring to was our meal break at the end of that particular shift, and at no time were we allowed to leave our post from showing up at a job to going home.  So I was not given a ten-minute break.”  In follow up, he was asked “Did you ever leave your post for 10 minutes?”  His response was “No.”
  Mr. INDIVIDUAL testimony is suspect in that he denied ever receiving breaks except for the one break in particular that he cited where he ate and “came back.”  However, Mr. INDIVIDUAL later claimed that he was not allowed to ever leave his station, and that now he thought about it, the 10-15 minutes was not really a break at all.

However, even more glaring than these inconsistencies is that almost all of the inconsistencies for each Declaration are the same.  Almost every Declaration particularizes a few meal breaks that might be 10 to 15 minutes in length, and then a statement in the declarations that the declarant did not receive ten minute rest breaks.  In just about every circumstance, the declarant would later reconcile this apparent contradiction by testifying in their Depo that they believed the 10 to 15 minute break would count first as a meal break, apart from a rest break.  For that reason, they would believe that there were violations on two fronts since they are essentially not getting their rest breaks.  This consistent use of self-serving semantics by declarants that don’t have legal training makes Plaintiff’s Declarations particularly suspect.
C.  PLAINTIFF INDIVIDUAL’S CLAIMS ARE NOT TYPICAL OF THE CLASS HE PURPORTS TO REPRESENT.  

The Class representative’s claim is typical of class claims if the individual facts applicable to the class representative are very similar, but not necessarily identical, to the facts which are common to the class.  Classen v. Weller (1983) 145 Cal.App.3d 27, 46.  Unlike the classes of Bartenders and Servers which Plaintiff wishes to represent, Plaintiff also held the position of Manager. As a manager, his duties included supervising all employees working an event, and making sure they were following up on their responsibilities.
  As part of his management duties, plaintiff was also required to make sure that the other DEFENDANT - Employees took their breaks.
  However, Plaintiff stated that as a manager he “never” gave the other employees rest breaks, and although no one ever told him to deny employees their breaks, he believed that it was just “understood” by him that he must not allow employees to take a break.
 

If plaintiff was charged with the duty of making sure that employees received their breaks, and yet failed to allow other employees to take their breaks, or take breaks himself, it is not typical of the Class.  In essence, plaintiff has created the liability for which he now seeks to gain compensation for.  To support his Denial of Meal and Rest Breaks for himself, and other employees while working as a manager, Plaintiff claims that he did not know what DEFENDANT  ’s Policies were regarding breaks
, despite the fact that he admitted receiving an Employee Handbook, and .  Furthermore, Plaintiff’s understanding of what was required by law for breaks was simply incorrect.  Plaintiff believed that he was required to receive a “15 minute rest to be responsible for anything at that time.”
 


Plaintiff’ statements regarding his breaks are highly inconsistent.  In his Declaration, Plaintiff contended that he was not allowed to take breaks, and was “reprimanded” when he did take a break by the Owner of the company, INDIVIDUAL. However, in his deposition when asked when he was “refused” breaks, Plaintiff stated that the “one situation” was his conversation with the owner of DEFENDANT “was more of a cultural understanding there you couldn’t do it, otherwise, you would be reprimanded.”
 However, Plaintiff admitted that he did not know of anyone that was reprimanded, and also stated “I wasn’t reprimanded”, and clarified that it was an “admonishing tone”.
  Furthermore, the Plaintiff admitted the discussion with Mr. INDIVIDUAL was not regarding a Meal or Rest Break, but rather his leaving the bar to go to the bathroom.
 

Furthermore, Plaintiff claims that that he only received 4 breaks throughout his employment
.  However, Brian INDIVIDUAL, a Manager who supervised Plaintiff on a number of events specifically remembers making sure that Plaintiff received his breaks on the events they worked together.
 Furthermore, INDIVIDUAL remembers that INDIVIDUAL was constantly complaining about numerous other grievances with Events, but never complained about not receiving a Break.
 Plaintiff’s claims are not typical of the class he seeks to represent because of his position of Management, and because his contentions regarding his missed meal and rest periods are highly inconsistent.  


D.
PLAINTIFF IS NOT AN ADEQUATE REPRESENTATIVE FOR THE CLASS

To maintain a class action, the representative plaintiff must adequately represent and protect the interests of other members of the class.  Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846.  There are two criteria that a Class Representative has to meet in order to be deemed adequate: (1) that they are zealous fiduciaries, and (2) that there are no existing antagonisms or conflicts with the class members.  City of San Jose v. Superior Court(1974) 12 Cal.3d 447, 464.  Because Plaintiff was a Manager who denied lower employees their breaks, Plaintiff is also not an adequate representative.  Since it was Plaintiff’s duty to ensure that he and other DEFENDANT Employees working an event received their breaks, Plaintiff has essentially created and contributed to his own damages by denying both himself and other employees Meal and Rest Periods while acting as the Manager.  Plaintiff’s claim therefore conflicts with the other class member’s claims, as he was personally responsible for the denial of other class members alleged damages for denial of meal and rest periods.  

Furthermore, Plaintiff has openly admitted that this is not his first wage and hour lawsuit against a former employer.  On March 7, 2002, Plaintiff initiated a Lawsuit against Plaintiff’s Former Employer, in the Los Angeles Superior Court, Case No. EC034010.  Plaintiff initiated the lawsuit, and got 17 other employees to join in the lawsuit.  Plaintiff alleged that his employer was “shaving” his hours, and received $10,000 in settlement for this action.
  Thereafter, on March 6, 2003, Plaintiff initiated another lawsuit in Los Angeles, Case Nos. EC036394, alleging wrongful termination by his former Employer.  Plaintiff received $50,000 in settlement for this action.
  Finally, on April 16, 2003, Plaintiff initiated a Class Action Employment suit in Los Angeles Central Courthouse, Case No. BC294077, which included the almost identical allegations to the instant case.  Plaintiff claimed Meal and Rest Period Violations, along with unpaid wages and overtime
 In that Class Action, Plaintiff was a Server, who also claimed that he was denied Meal and Rest Periods.  The Class Action for the Meal and Rest Period Violations only was ultimately settled by Plaintiff’s Current Counsel – Eric Kingsley for $180,000
 It appears that Plaintiff is a “Career” plaintiff, who has learned that filing lawsuits against his current and former employers is a lucrative business.  

Simply put, Plaintiff is not an adequate Class Representative because of Plaintiff’s position of Management with Defendants, and based upon Plaintiffs prior lawsuits, it appears that plaintiff has interests in this case which are antagonistic to the putative class.  
E.
THIS SUIT IS NOT THE SUPERIOR METHODS OF RESOLVING THESE DISPUTES. 

In a Class Action Certification, the Moving Party has the burden of persuasion to establish “by a preponderance of the evidence that the class action proceeding is superior to alternative means for a fair and efficient adjudication of the litigation.” (Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 326.)  The Superiority Criterion is manifest in the determination that a class action brought under CCP §382 would produce substantial benefits to the litigants and the judicial system.  Schneider v. Vennard (1986) 183 Cal.App. 3d 1340, 1347.  

Here, Plaintiff has not established that this class action is a superior method to resolving employee disputes regarding missed meal and rest periods.  In fact, plaintiff has provided no facts or evidence regarding this superiority element in his moving papers, but rather only cites the case law regarding this element.  Given the lack of common questions of fact and law that exist in this case, the fact that plaintiff himself created some of Defendants liability by denying other employees meal and rest periods as a Manager,  and the existence of a strong showing that DEFENDANT did comply with the Law regarding the Meal and Rest Periods, this class action would not be superior to individual actions brought only by those who actually contend they are affected by this alleged violation.  
V.
CONCLUSION
For each of the Reasons stated above, Defendants believe that this case is not appropriate for the Class Action Device.  Plaintiff has failed to demonstrate that their Classes are ascertainable, that this action is a Superior method of resolving the disputes, or that there are a predominance of common questions of Fact and Law.  Furthermore, Plaintiff is not a typical class member, nor is he an adequate representative.  Therefore, defendants respectfully submit that Plaintiff’s Motion for Class Certification should be denied in its entirety.  
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