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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES – CENTRAL DISTRICT 





TO DEFENDANT ARENA PAINTING CONTRACTORS, INC., AND ITS ATTORNEY OF RECORD:  Plaintiff BOBBY DE LA ROSA responds in opposition to Defendant Arena Painting Contractor’s Demurrer as follows:

I.
INTRODUCTION


Defendant Arena Painting Contractors (“ARENA”) has demurred to Plaintiff’s First Cause of Action.  This claim is for TORTIOUS INTERFERENCE WITH LIVELIHOOD.  Plaintiff claims that Defendant has hired and continues to hire illegal aliens in violation of federal immigration statutes.  Plaintiff contends that the purpose and effect of this illegal hiring practice is to suppress wages of legal employees.   


Defendant ARENA is a contracting service company, which provides services such as Painting, Sandblasting, Asbestos & Lead Abatement & Removal, Concrete Floor Coating, and Specialty Coating to businesses throughout Los Angeles County.  On about November 2002, Defendants hired plaintiff DE LA ROSA as a Laborer, with a wage of $10.50 per hour.  During his employment plaintiff received two raises, one to $12.00 per hour and then to $14.00 per hour.  


Plaintiff believed that his pay was lower than that of the industry standard, which he believed was $15.00 to $25.00 per hour.  During his employment, Plaintiff became aware that Defendant was hiring undocumented and illegal aliens to do his same job.  Because of this, Defendant was able to pay a lower hourly wage than that of the industry standard.  Plaintiff believes that Defendant hired and continues to hire these illegal aliens to suppress wages of lawfully employed persons.

II.
PLAINTIFF HAS STATED A COGNIZABLE CAUSE OF ACTION FOR “TORTIOUS INTERFERENCE WITH LIVELIHOOD”


A complaint is invulnerable to demurrer if on any theory it states a cause of action (Johnson v. Clark (1936) 7 Cal. 2d 529, 536, 61 P.2d 767; Truta v. Avis Rent A Car System, Inc. (1987) 193 Cal. App. 3d 802, 815, 238 Cal. Rptr. 806).  “What is important is that the complaint as a whole contains sufficient facts to apprise the defendant of the basis upon which the plaintiff is seeking relief.” (emphasis added).  Perkins v. Sup. Ct. (1981) 117 Cal.App.3d 1, 6.  All that is necessary is to plead facts showing the plaintiff may be entitled to some relief.  Richard H. v. Larry D. (1988) 198 Cal. App. 3d 591, 594, 243 Cal. Rptr. 807.  


Defendant claims that because it cannot find such a cause of action for “Tortious Interference with Livelihood” that the cause of action does not exist.  However, California and Federal law both provide for the “establishment of new law.”  Federal Rule of Civil Procedure §11(b) states:  

“ (b) REPRESENTATIONS TO COURT. By presenting to the court (whether by signing, filing, submitting, or later advocating) a pleading, written motion, or other paper, an attorney or unrepresented party is certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances,— (1) it is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation; (2) the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law. …”  (Emphasis added).

California law parallels the Federal law almost verbatim.  CCP §128.7(b) states:

(b) By presenting to the court, whether by signing, filing, submitting, or later advocating, a pleading, petition, written notice of motion, or other similar paper, an attorney or unrepresented party is certifying that to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances, all of the following conditions are met:

   (1) It is not being presented primarily for an improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.

   (2) The claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law. …” (Emphasis added).


Plaintiff brings this tort action as a Tameny claim for Violation of Public Policy.  Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167.  Plaintiff’s choice of title, “Tortious Interference with Livelihood,” comes from two cases in the 1970’s; Diaz v. Kay-Dix Ranch (1970) 9 Cal.App.3d 588, 592 (“wrongful interference with livelihood”) and Larez v. Oberti (1972), 23 Cal.App.3d 217, 221-222 (“tortious interference with livelihood”).  Those cases both involved farm workers bringing actions against their employer farm growers, who were hiring Mexican workers in violation of federal immigration laws, for suppression of wages of their legal workers.  At the time, Tameny v. Atlantic Richfield Co. had not been decided and plaintiffs brought their actions directly under federal immigration statutes.  However, the Courts found no private right of action existed under federal law.  


In this action, Plaintiff relies on Tameny and its progeny to now support this new cause of action, “Tortious Interference with Livelihood,” as a Violation of Public Policy.  This tort claim seeks actual suppressed wages, as measured by the difference between actual wages paid and industry standard wages, general damages and punitive damages.  Although employment contracts are generally terminable at will (Labor Code §2922), California courts recognize a narrow exception to this rule: “(A)n employer’s traditional broad authority to discharge an at-will employee may be limited by statute . . . or by considerations of public policy.”  Tameny v. Atlantic Richfield Co. (1980) 27 C3d 167, 172.  (emphasis added; internal quotes omitted).  “While an at-will employee may be terminated for no reason, or for an arbitrary or irrational reason, there can be no right to terminate for an unlawful reason or a purpose that contravenes fundamental public policy.”  Gantt v. Sentry Ins. (1992) 1 C4th 1083, 1094.


In Harris v. Atlantic Richfield Co. (1993) 14 Cal.App.4th 70, the court held (in a wrongful termination case) that “Because the cause of action for wrongful discharge arises from a duty grounded in public policy and imposed by law, the remedy is in tort.”  Harris, supra at 74 (citing Tameny). (Emphasis added).  “It is settled that an employer’s discharge of an employee in violation of a fundamental public policy embodied in a constitutional or statutory provision gives rise to a tort action.”  Barton v. New United Motor Manufacturing, Inc. (1996) 43 Cal.App.4th 1200, 1205 (Emphasis added).  The case at bar is a tort claim precisely because it involves Defendant’s violation of its duty to comply with federal immigration law. 


Further, Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66 extended Tameny to now include any public policy violation based on State and Federal Constitution, Statutes, or Administrative regulations.  The Green Court cautioned that not all violations of statute or administrative law could support the claim, “but only those that implicate substantial public policies.”  Green, supra at 89.  


The question becomes whether Defendant’s violation of federal immigration statutes “implicates substantial public policies.”  This issue was resolved in Jie v. Liang Tai Knitwear Co. (2001) 89 Cal.App.4th 654, where Plaintiff brought a Wrongful Termination in Violation of Public Policy.  In that case, Plaintiff complained that the employer was using undocumented workers and threatened to report them to the Immigration and Naturalization Service (INS).  The Plaintiff thereafter did make the complaint and the INS raided the employer.  Subsequently, the Defendant employer “laid off” the Plaintiff and Plaintiff sued.  The Defendant argued that the Federal Immigration and Naturalization Act (codified commencing at 8 U.S.C. § 1101) preempted state law and did not provide a private right of action.  The Jie Court disagreed and held that violation of federal immigration law does involve a substantial public policy and provides the basis for a Tameny claim for wrongful termination in violation of public policy.  Jie, supra at 662.  The court stated, “One basic guideline is that the policy in question must involve a matter that affects society at large rather than a purely personal or proprietary interest of the plaintiff or employer.  In addition, the policy must be "fundamental," "substantial" and "well established" at the time of the discharge.  Those criteria are clearly satisfied here.”  Jie, supra at 661 (citations omitted).  At footnote 6 the Jie court explains further:

“For example, a law represents a fundamental public policy when the conduct it proscribes is punishable as a crime. (See Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1148-1149 [37 Cal.Rptr.2d 718].) Here, IRCA criminalizes the pattern and practice of employing undocumented workers. (8 U.S.C. § 1324a(f)(1) ["Any person or entity which engages in a pattern or practice of violations of subsection (a)(1)(A) or (a)(2) of this section shall be fined not more than $3,000 for each unauthorized alien with respect to whom such a violation occurs, imprisoned for not more than six months for the entire pattern or practice, or both, notwithstanding the provisions of any other Federal law relating to fine levels"].) In addition, laws intended to protect workers have generally been found to reflect fundamental public policies. (See, e.g., Hentzel v. Singer Co. (1982) 138 Cal.App.3d 290, 298 [188 Cal.Rptr. 159, 35 A.L.R.4th 1015] [firing a worker for making complaints about smoking in the workplace violates fundamental public policy]; Phillips v. Gemini Moving Specialists (1998) 63 Cal.App.4th 563, 574 [74 Cal.Rptr.2d 29] [firing a worker for complaining about illegal withholding of pay violates fundamental public policy].)”

Jie, supra at fn 6.


The final question is whether such a public policy violation can be based on adverse employment actions other than wrongful termination – in our case for unlawful suppression of wages.  California Civil Jury Instruction (CACI) 2430 ‘Wrongful Discharge/Demotion in Violation of Public Policy – Essential Factual Elements” gives direction for its use, and it states:  

“The California Supreme Court has extended employment claims to encompass demotions or other similar employment decisions. See Scott v.Pacific Gas & Electric Co. (1995) 11 Cal.4th 454, 473–474.  The bracketed language (in this instruction) regarding an alleged wrongful demotion may be given, depending on the facts of the case, or other appropriate language for other similar employment decisions.” (Emphasis and Parenthetical insert added).

California Civil Jury Instruction 2430


CACI 2430 (the “violation of public policy” jury instruction) was written with the expectation that other adverse employment actions would be available (e.g., demotion, failure to hire, etc). 


The Fair Employment and Housing Act (FEHA) has established a number of adverse employment actions that are violations of law.  Government Code §12940(a) provides:

“It shall be an unlawful employment practice, unless based upon a bona fide occupational qualification, or, except where based upon applicable security regulations established by the United States or the State of California:

   (a) For an employer, because of the race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, age, or sexual orientation of any person, to refuse to hire or employ the person or to refuse to select the person for a training program leading to employment, or to bar or to discharge the person from employment or from a training program leading to employment, or to discriminate against the person in compensation or in terms, conditions, or privileges of employment.”  (Emphasis added).


It is already illegal under the FEHA for an employer to suppress employee wages (as well as “terms, conditions, or privileges of employment”) because of the employee’s gender, race or any of the enumerated personal attributes.  


The California Supreme Court has just settled the issue of what an adverse employment action is in Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028.  The Court held the proper standard to be the “materiality” test.  “ . . . we conclude that the proper standard for defining an adverse employment action is the "materiality" test, a standard that requires an employer's adverse action to materially affect the terms and conditions of employment (see Akers v. County of San Diego (2002) 95 Cal.App.4th 1441, 1454-1457, 116 Cal.Rptr.2d 602).”  “Suppression of Wages” materially affects the “terms and conditions of employment” and is an adverse action under both the FEHA and the “materiality” test in Yanowitz.

Tameny and Green instruct that violations of public policy may be founded on state or federal statutory law.  Jie holds that violation of federal immigration law does implicate a “substantial public policy.”  CACI 2430 and Scott v.Pacific Gas & Electric Co.  permit the “violation of public policy” claim to be brought for other adverse employment actions and under the Yanowitz “materiality” test and the FEHA “adverse employment actions” include employee “compensation.”  


A cause of action for illegal suppression of wages based on the hiring of illegal aliens is already permitted in federal court.  In Williams v. Mohawk, No. 04-13740 (11th Cir. June 9, 2005), the Eleventh Circuit Court of Appeals permitted a class of employees to proceed against their employer under the Federal Racketeer Influenced Corrupt Organizations Act (RICO) statute for violating immigration law.   The lawsuit claimed the Defendant was involved in a scheme to bring illegal workers to its North Georgia carpet mill in order to suppress the wages of legal workers.  


The federal RICO statute provides civil relief for a wide variety of cognizable claims.  The Williams Court held that a claim for suppression of wages based on the hiring of illegal aliens is a cognizable claim under RICO.  Such a cognizable claim must also exist as a Tameny claim.  


Finally, it is the special province of the courts to protect the right to fair employment and compensation.  Recognition of this right to livelihood goes back hundreds of years.  (see Yick Wo vs. Hopkins 118 US 356 (1886); KGB, Inc. v. Giannoulas (1980) 104 Cal.App.3d 844 [referencing hostility toward covenants not to compete being first judicially recognized in the reign of Henry V in 1415]).  


KGB, Inc. v. Giannoulas was the “chicken suit” case where radio station KGB sought both damages and an injunction preventing Giannoulas from publicly appearing in a chicken suit for hire.  Giannoulas had previously been employed by KGB to appear in the suit as the “KGB Chicken” and entered into a restrictive clause in his contract agreeing not to appear in any “chicken suit” after his termination with KGB.  The trial court granted the injunction but the appellate court held the injunction presumptively invalid as against the public policy restraining a person from earning a living – also citing California Bus. & Prof. Code §16600.  


Importantly, the Giannoulas court cited Arthur Murray Dance Studios of Cleveland v. Witter (1952) 105 N.E.2d 685:

“The average, individual employee has little but his labor to sell or to use to make a living. He is often in urgent need of selling it and in no position to object to boiler plate restrictive covenants placed before him to sign. To him, the right to work and support his family is the most important right he possesses. His individual bargaining power is seldom equal to that of his employer. . . ." 

(Arthur Murray Dance Studios of Cleveland v. Witter, supra at pp. 703-704.)


Illegal immigration is an insidious plague that pervades our society.  It primarily affects America’s lower wage, labor-intensive, employees - and it is for these employees the courts hold a special trust.  Only to the courts can ordinary workers go when unscrupulous employers violate the law for advantage.  It is not the place for courts to interfere with the right of persons to bargain freely and fairly for wages earned.  It is the duty of the courts to insure that employers comply with the law to provide a level playing field for fair bargaining to take place.

III.
PLAINTIFF HAS PROPERLY PLED ALL THE ELEMENTS OF “TORTIOUS INTERFERENCE WITH LIVELIHOOD”


Applying CACI 2430 as a basis for the elements of a “Tortious Interference with Livelihood” claim, Plaintiff Bobby De La Rosa must plead, and has pled, the following elements in his Complaint as follows:

1. That Bobby De La Rosa was employed by Arena Painting Contractors, Inc. (see De La Rosa Complaint ¶¶ 6 and 10);

2. That Arena Painting Contractors suppressed the wages of Bobby De La Rosa (see De La Rosa Complaint ¶¶ 13 and 25);

3. That Arena Painting Contractors’ violation of federal immigration laws prohibiting the hiring of undocumented aliens was a motivating reason for Bobby De La Rosa’s suppression of wages; (see De La Rosa Complaint ¶¶ 22, 24, and 26); and

4. That the suppression of wages caused Bobby De La Rosa harm (see De La Rosa Complaint ¶¶ 27, 28, 29 and 30).


For the purpose of testing the sufficiency of the cause of action, the demurrer admits the truth of all material facts properly pleaded.  Aubry v. Tri-City Hosp. Dist. (1992) 2 C4th 962, 966-967.  Plaintiff Bobby De La Rosa has properly stated “Tortious Interference with Livelihood” and has properly alleged all the elements of the claim.

IV.
CONCLUSION


Based the foregoing, Plaintiff respectfully requests this Court to Overrule Defendant’s Demurrer.

DATED:







Daniel G. Emilio, Attorney for 







Plaintiff Bobby De La Rosa 

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

Re:
BOBBY DE LA ROSA vs. ARENA PAINTING CONTRACTORS, INC.

LASC CASE NO. BC338846


I, the undersigned, say:  I am and was at all times herein mentioned, a citizen of the United States and employed in the County of Orange, over the age of eighteen years and not a party to the within action or proceeding; that my business address is LAW OFFICE OF DANIEL G. EMILIO, 12792 VALLEY VIEW STREET, SUITE 203, GARDEN GROVE, CA  92845; and that on this date, I served the above document described as

PLAINTIFF’S OPPOSITION TO DEFENDANT’S DEMURRER TO COMPLAINT

on all other parties to this action by placing a true copy of the above document enclosed in a sealed envelope addressed as follows:

Maria Rodriguez, Esq 

Silver & Freedman

A Professional Law Corporation

2029 Century Park East, 19th Floor

Los Angeles, CA 90067-3005

Clerk of the Court 

Los Angeles Superior Court

111 North Hill Street

Los Angeles, CA 90012

(   )
BY PERSONAL SERVICE – I caused such envelope to be delivered by hand to the addressee(s) as listed below:

( X )    BY MAIL – I placed each such sealed envelope, postage thereon fully prepaid for first-class mail, for collection and mailing, in a mail box regularly maintained by the Government of the United States, addressed as:


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.


Executed on this date at Garden Grove, California.

DATED: 



Diana Rush

BOBBY DE LA ROSA, individually, and on behalf of other members of the general public similarly situated,





			Plaintiff (s)





vs.





ARENA PAINTING CONTRACTORS, INC., a California Corporation, and DOES 1 to 100, Inclusive





			Defendant (s).








Case No.:	BC338846


Complaint Filed: August 25, 2005


Assigned to:  Hon. Mary Thornton House


Department: 17 


 


CLASS ACTION





PLAINTIFF’S OPPOSITION TO DEFENDANT’S DEMURRER TO COMPLAINT





Date:		December 22, 2005


Time:		8:30 am


Dept:		17














� 	Unrelated to this Demurrer, Plaintiff also seeks unpaid wages for himself and others similarly situated.  Prior to being allowed on the job site, Plaintiff and other employees are required to park their cars at the front gate and wait for a bus to transport them to their job site.  This wait can be up to fifteen minutes.  Similarly, at the end of the day, Plaintiff must again take the bus back to the parking area.  Plaintiff and the Plaintiff Class are not paid for the wait time or the transportation time.
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