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MEMORANDUM OF POINTS AND AUTHORITIES

I.   INTRODUCTION


Plaintiffs Sean INDIVIDUAL and Eduardo INDIVIDUAL  seek class certification for all drivers of DEFENDANT, LLC, and it’s alleged alter egos DEFENDANT , and DEFENDANT from 2004 to the present.  Although Plaintiffs have alleged 16 causes of action within their complaint, this motion for class certification only seeks certification for four of those causes. The causes of action subject to this motion are 1) Failure to Pay Wages, 2) Failure to Pay Overtime Compensation, 3) Failure to Provide Reporting Time Pay and 4) Failure to Provide Meal or Rest Breaks.  


DEFENDANT is a small family-operated dairy farm located in Fresno, CA that produces organic raw milk and dairy products and sold them to retailers and customers.  However, the Driver fall under numerous California Wage Orders, Federal Exemptions, and special regulations based upon factual variations of the type and size of vehicle, delivery location, and sales duties of the driver.  As will be demonstrated below, Defendants assert that this case is unmanageable as a class action as the 37 drivers fall under several of these classifications & exemptions, and an individualized inquiry will be required to determine which class members are actually eligible to receive the damages which they claim, and very few eligible class members exist.  

Through this motion Plaintiffs are seeking to bind two alleged alter ego’s of DEFENDANT, LLC – DEFENDANT, Inc. and DEFENDANT , LLC.  However, Plaintiff fails to assert any theory of liability which would make these unrelated companies liable for these claims, and also fails to provide even a single argument or any piece of evidence which would suggest that DEFENDANT, and DEFENDANT should be held individually liable as alter ego’s of Plaintiffs employers for these Claims.  Significantly, DEFENDANT , and DEFENDANT have never employed any of the drivers in this case, and are wholly unrelated to the Plaintiff’s employment claims in this action (Exh. 1, 2).  Based upon this lack of evidence alone, Class Certification against DEFENDANT, and DEFENDANT should be denied in its entirety.  

This Case is unmanageable as a class action because 1) Plaintiffs have failed to ascertain which employees are members of his alleged classes, and the number of potential class members are not sufficiently numerous, 2) The Plaintiffs are not similarly situated to the classes they purport to represent and they are not adequate representatives because of their conflicting non-class causes of action and conflicting interests, and 3) There are no common issues of law or facts which extend to the entire proposed class of drivers.  Since Plaintiffs are not similarly situated to the Class they purport to represent, and has not provided any evidence support the commonality of their class-claims, Defendant respectfully requests that the court deny Plaintiff’s Motion for Class Certification in its entirety.  

II.
STATEMENT OF THE CASE
Defendant DEFENDANT LLC was established in 2001 and is in the business of producing Raw Milk Dairy Products and selling them throughout California, Arizona, and Nevada.  (Exhibit 1, Declaration of Mark DEFENDANT ,¶ 2-4)  Defendant DEFENDANT owns the land upon which DEFENDANT ’s Creamery resides, and DEFENDANT manages the commercial farm equipment and trucks used for the Farm, however neither of these businesses have ever employed any of the putative class members.  (Exh.1, Decl of Mark DEFENDANT  ¶5)
Plaintiff seeks certification for a class of drivers and since 2004, DEFENDANT has employed a total of 37 people in the positions of Driver, however there are two distinctly different classifications of drivers.  The Long Route Transport Drivers deliver products directly from the farm and creamery in Fresno, CA to the Defendant’s two hubs located in Los Angeles, and the Bay Area.  The Short-Route Sales Drivers pick up products from the hubs and deliver them to customers, and businesses throughout California, Arizona and Nevada.  (Exh. 2, Decl of INDIVIDUAL  ¶6-8)  These two classifications fall within two different California Wage Orders.  

Long Route Transport Drivers are covered under Wage Order 14-2001 for Agricultural Occupations.  Wage Order 14-2001 2 (D)(4) specifies that the order covers Employees who place the commodity “in field containers or in the vehicle in which the commodity will be hauled”, and it also includes employees who perform “transportation on the farm or to a place of first processing distribution”.  During the Class Period, Defendant employed 19 of the 37 Drivers in the position of a Long-Route Transport Driver. (Exh. 2, Decl. of INDIVIDUAL , ¶9)  However, Plaintiffs Sean DEFENDANT and Eduardo INDIVIDUAL  were never employed as Long Route Transport Drivers.  Transport drivers have a very different set of duties from the Short Route Sales Drivers.  Long Haul Transport Drivers “never make a sale… they just transport the milk to the region” (Exh. 5, Depo of DEFENDANT  25:15-20)  
Short Route Sales Drivers on the other hand are covered under Wage Order 9-2001 for employees in the Transportation Industry, which is specified in section 2(P) to include persons “conveying persons or property from one place to another… and all operations and services in connection therewith, and also includes storing or warehousing of goods or property, and the repairing, parking rental, maintenance, or cleaning of vehicles.”  Short Route Sales Drivers deliver to customers and businesses on a prescheduled route from the hubs, and are paid a commission in addition to their regular pay for each product they deliver (Exh. 5, Depo of DEFENDANT  24:18-25).  
These Wages Orders contain very different provisions for Overtime Requirements.  Wage Order 14-2001 only provides for overtime for hours in excess of 10 per day and/or 6 days per workweek.  However Wage Order 9-2001 includes overtime for all hours worked in excess of 8 per hours per day and/or 40 hours per week.  Because of this important split in requirements for the putative class members it is important to analyze each classification of driver in this case separately.  
Plaintiff Sean DEFENDANT was employed by DEFENDANT, LLC from June 22, 2005 through May 9, 2008 as a Short-Route Sales Driver.(Defendant Responses to Special Interrogatories, Set One, No. 2, Plaintiff’s Exhibit F).  Mr. Eduardo INDIVIDUAL  was employed from April 2006 through February 2009 as a Short Route Sales Driver.  (Exh. 3, Decl of INDIVIDUAL  ¶3).  He further testified that his pay structure was strictly a route pay for each of his three routes which ranged between $200 to $300 per day (Exh. 3, Depo of INDIVIDUAL  63:15-23).  Mr. INDIVIDUAL  stated that at one point in his employment, he would only work as a Route Sales Driver one day a week, and as a Manager of the Farmer’s Market Sales for Three Days a Week (Exh. 3, Depo of INDIVIDUAL  40:8-14)  Thereafter, he drove as a Route Sales Driver three days a week (Exh. 3, Depo of INDIVIDUAL  63:18-23), He stated that the hours it took to complete each of his routes varied daily.  The Routes took anywhere from 8 to 15 hours depending on traffic (Exh. 3., Depo of INDIVIDUAL  63:24-64:8).  
Truck Driver regulations, classifications, and exemptions are perhaps the most elaborate, and confusing in California.  Depending upon the type of vehicle, the type of goods transported, the destination of the goods, Truck Drivers may be held to be Exempt from State Wage Orders, and instead covered by Federal Regulations, or the California Code of Regulations.  Furthermore, if certain factors both exist, then a Driver will be covered by portions of both the Federal Regulations, and California Code or Regulations simultaneously.  Defendants assert that their Sales Route Drivers and Transport Drivers are exempt under several of these Regulations.  

Defendant asserts that this case is unmanageable as a Class Action because of the numerous classifications of the 37 Drivers, their Trucks, Goods, and the Regulations that each fall within.  As will discussed below, there are at least 6 separate exemptions and criteria which the Court must apply to each putative class member to determine if they are eligible to participate in the putative class claims.  
III.
LEGAL STANDARDS FOR CERTIFYING A CLASS 


When appropriately brought, class actions may serve an important purpose.  However, because “group action also has the potential to create injustice, trial courts are required to carefully weigh respective benefits and burdens and to allow maintenance of the class action only where substantial benefits accrue both to litigants and the courts.” Linder v. Thrifty Oil, 23 Cal. 4th 429, 435 (2000).  A class action is not viable unless it advances “the goal of efficiency that underlies the class action procedure.”  Gatusso v. Harte-Hanks, 133 Cal.App. 4th 985, 998 (2005).  Plaintiffs bear the burden of proving all elements required for class certification by a preponderance of admissible evidence.  Hamwi v. Citinational-Buckeye Investment Co., 72 Cal.App. 3d 462, 470-472 (1977).  Plaintiffs cannot rely on mere allegations or conclusions.  Id.


In order to maintain a class action, there must be both an ascertainable class and a well-defined community of interest among the class members.  Linder, 23 Cal.3d at 435.  The latter inquiry involved the following three factors: (1) predominant common questions of law or fact, (2) class representatives with claims or defenses typical of the class and (3) class representatives who can adequately represent the class. Linder v. Thrifty Oil Co., (2000) 23 Cal 4th 429, 435.  Richmond v. Dart Industries, Inc. 29 Cal.3d 462, 470 (1981).  Common questions do not predominate and a “class action cannot be maintained where each member’s right to recover depends on facts peculiar to his case.” City of San Jose v. Superior Court, 12 Cal. 3d 447, 459-463 (1974).  Trial courts must carefully weigh the respective benefits and burdens and allow maintenance of Class Actions only where substantial benefits accrue both to the litigants and the courts. City of San Jose, 12 Cal.3d 447, 460(1974).  Thus, “if  a class action will splinter into individual trial, common questions do not predominate and litigation of the action in the class format is inappropriate.”  Hamwi, 72 Cal.App.3d at 472 (quotations omitted) (emphasis added).  A furthermore critical inquiry on a class certification motion is whether “the theory of recovery advanced by the proponents of certification is, as an analytical matter, likely to prove amenable to class treatment.” (Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 327).  In order to determine whether common questions of law or fact predominate, “the trial court must examine the issues framed by the pleadings and the law applicable to the causes of action alleged.” Hicks v. Kaufman and Broad Home Corp. (2001) 89 Cal.App.4th 908, 916 (Hicks), citing Vasquez v. Superior Court (1971) 4 CaL.3D 800, 810-811.).  

IV.
PLAINTIFF’S CLASSES DO NOT MEET THE REQUIREMENTS FOR CLASS CERTIFICATION.  

A. PLAINTIFF FAILED TO SET FORTH AN ASCERTAINABLE CLASS


“The existence of an ascertainable class is a precondition of class certification.”  Hypertouch, Inc. v. Superior Court, 128 Cal.App.4th 1527, 1549 (2005).  Courts must examine the proposed class definition and the “means available for identifying class members.”  Global Minerals & Metals Corp. v. Superior Court, 113 Cal.App.4th 836, 849 (2003).  Ascertainability is required in order to give notice to putative class member who may be affected by the judgment.  It is defined in terms of “Objective characteristics and common transactional facts making the ultimate identification of class members possible. Hicks v. Kaufman & Broad Home Corp. (2001) 89 Cal.App.4th 908, 915.  Whether a class is ascertainable is determined by examining (1) the class definition, (2) the size of the class, and (3) the means available for identifying class members.  Reyes v. Board of Supervisors of San Diego County (1987) 196 Cal.App. 3d 1263, 1271.  


In this case, Plaintiff seeks to certify a class of “All current and form Routemen/Drivers, employed by defendants at any time from the filing of the complaint to the time or trial in this matter” (Plaintiff’s Motion at pg. 1, ln 7).  Additionally, Plaintiff seeks to certify this class based upon four separate causes of action and four different theories of liability.  While it is undisputed that the DEFENDANT  employees are easily identifiable from the Driver’s time and payroll records, it is very difficult to lump all Drivers into the Plaintiff’s proposed Claims.  Firstly, as discussed above, DEFENDANT has two classifications of Drivers: Long Haul Transport Drivers which deliver Products directly from the Farm and Creamery to the Hubs, and Short Haul Sales Route Drivers who deliver products from the Hubs to the Customer Stores and Homes.  These two classifications of Drivers fall under different regulations pertaining to overtime requirements.  Furthermore, plaintiffs proposed classes and/or subclasses are not ascertainable because each of these varied positions, Duties, Trucks Driven, and whether they fall within Federal Regulations would create an individualized inquiry as to whether each of the employees would fit into any or all of the Plaintiff’s proposed class claims.  For this reason, Plaintiff has failed to demonstrate that the proposed classes or sub-classes are ascertainable. 


B.
PLAINTIFF’S PROPOSED CLASS IS NOT NUMEROUS

The proposed Plaintiff Class must be sufficiently numerous so that the joinder of its members is impracticable. Richmond, supra, at 470.  In this case, Plaintiff contends that during the class period, Defendant employed 37 persons who were Drivers.   However, at any one time, there were only an average of 7 Drivers within the Company.  Furthermore, Plaintiff has not demonstrated which of those 37 attendants were eligible for the claims that Plaintiff alleges.  As stated above, the experiences of the long haul transport drivers are substantially different from those of the short haul sales drivers.  Defendant had established written policies regarding overtime and meal and rest periods which complied with California Law (Exhibit 7, Employee Handbook).  Furthermore, Defendant provided all employees with a copy of the handbook (Exh. 2, Declaration of INDIVIDUAL , ¶11-12).  Defendants believe that even if Plaintiff were able to individually interview each Driver and learn if they worked overtime or reporting time without additional compensation, or if they were unable to take a meal or rest period, the number of eligible class members would be extremely small, well under the requirement for Certification.  

It should also be noted that three of the class members are immediate family members of the owners of the business, and thus ineligible to participate in the class under the Wage Orders.  Wage Order 14-2001 and Wage Order 9-2001, Section 1(B) provides that “The provisions of this order shall not apply to any individual who is the parent, spouse, child, or legally adopted child of the employer”, and some of the Routemen/Drivers within the putative class fall within this category.  Wage Order 9-2001, Section 1(D) provides that “The provisions of this order shall not apply to any individual who is the parent, spouse, child, or legally adopted child of the employer”, and Putative Class Members Aaron DEFENDANT , Josh INDIVIDUAL , and Dwayne INDIVIDUAL  are all immediate family members of the primary owners of the business.  (Exh. 1, Decl. of DEFENDANT  ¶8-9).  Furthermore, as will be discussed below, many of the drivers are regulated by the Federal Department of Transportation, and are also ineligible to participate in the Class Wage and Overtime Claims.  

As stated in Code of Civil Procedure §384, a class action is only appropriate when the partiers are numerous, “and it is impracticable to bring them all before the court”.  Since the alleged Plaintiff has not been able to demonstrate that any other employees have suffered the same alleged Labor Code violations which she claims, the proposed class is not sufficiently numerous.  

C.  PLAINTIFFS CLAIMS ARE NOT TYPICAL OF THE CLASS THEY PURPORT TO REPRESENT.  

To meet the typicality prong, the Named Plaintiffs’ interest in the action must be similar to that of the other members of the proposed class.  Richmond, supra, at 47-75, Classen v. Weller (1983) 145 Cal.App.3d 27, 46.    The class representatives must demonstrate that they are similarly situated to the claims of the other class members, and their claims are based on the same legal theory Rosack v. Volvo of America Corporation (1982) 131 Cal.App.3d 741, 763.  Defendant asserts that both Plaintiffs Eduardo INDIVIDUAL  and Sean INDIVIDUAL’s claims are invalid because at certain times during their employment, they meet the criteria for the Federal Exemptions.  However, in addition to the variations of each driver’s route, truck, and experiences, Sean DEFENDANT alleges a very different employment experience.  Unlike the class of Drivers which Plaintiff wishes to represent, Plaintiff Sean INDIVIDUAL has filed additional causes of action for Retaliation, Wrongful Termination in Violation of Public Policy, Intentional Infliction of Emotional Distress, Failure to Pay insufficient Funds Instrument, Failure to pay Accrued Vacation, Unlawful Deduction of Wages, Failure to Furnish Itemized Wage Statements, Failure to Keep Accurate Payroll Records, Waiting Time Penalties, California Private Attorney General Claims, and Unfair Business Practices. (2nd Amended Complaint, Exh 8).  
 Plaintiff Sean INDIVIDUAL also contends that he is a Non-Resident Alien of the United States, and that his permanent address is “None (On Earth)” (Exh 9, Certificate, SW00054).  Plaintiff INDIVIDUAL insisted that he was Exempt from Tax withholdings on his paychecks, and not bound by the State and Federal Wage Laws, and executed a Release and Contract which stated that “Sean P DEFENDANT, agrees to incur all liability resulting from DEFENDANT. LLC, its heirs...from not withholding state and federal income taxes from Sean P. INDIVIDUAL.  These items include but are not limited to the following taxes: wage, social security...  ” (SW000071), and the form further stated that the employment “will not result in any liability of the private employer to the IRS”.  (Exhibit 9, pg 1, ¶1,3 of the “Note to Private Employer”, SW000055). This agreement creates a questionable issue as to whether DEFENDANT may seek the claims he now asserts, or if he is entitled to wages under laws which he contends do not apply to him.  Furthermore, Plaintiff Sean INDIVIDUAL admits that he never worked for DEFENDANT or DEFENDANT (Exh. 4, Depo of Sean INDIVIDUAL, Exhibit B, 59:2-18)

Plaintiff INDIVIDUAL did not have a bank account, and consistently tried to “cash” his paycheck on the day it was issued each week. He claims that when he complained about these issues, he was terminated (Exh. 8, Complaint Pg 7, ¶26).  Plaintiff INDIVIDUAL complains that he has suffered emotional and mental distress, and physical harm as a result of Defendant’s actions, and is seeking an award of punitive and exemplary damages through this lawsuit.  (Plaintiff’s Second Amended Complaint, Exhibit 8, pg 25, ¶64, pg 48, prayers for relief).  

Additionally, Mr. INDIVIDUAL and Mr. INDIVIDUAL  have both provided information that their claims are not typical to the class and that they have little or no knowledge of what other putative class members experienced.  Mr. DEFENDANT stated that he had no set schedules or hours he had to work, but he choose the time he started and ended each day’s work (Exh. 4, Depo of INDIVIDUAL 83:21-84:24)  In fact Mr. INDIVIDUAL testified that he had no supervision at all over his day to day activities and schedule.  He stated “There’s no one here to watch over our shoulders.  It was dependent upon us to take the initiative and to be at our stores on time and to have the truck back on time…” (Exh. 4, Depo of INDIVIDUAL 86:4-6).  Mr. INDIVIDUAL further stated that he did not know what other drivers were doing during his employment.  (“I didn’t really pay much attention to what the other drivers were doing.”) (Exh. 4, Depo of INDIVIDUAL 107:10-11).  Furthermore, Mr. INDIVIDUAL also agreed that he had no knowledge of what the other drivers were doing in regards other Meal and Rest Breaks (Exh. 3, Depo of INDIVIDUAL  79:3-8)  As will be further discussed below, Mr. INDIVIDUAL  spent more than 50 percent of his time in Sales at the Farmer’s Market, and not driving.  

Plaintiffs cannot contend that his employment experiences were similar to any other members of the putative class as their claims are substantially different than the members of the class they purport to represent, and further because they also admits he has no knowledge of what other class members were doing.  Defendant respectfully requests that the court refuse to certify Plaintiff Sean INDIVIDUAL and Eduardo INDIVIDUAL  as Class Representatives in this action.  Mr. INDIVIDUAL and Mr. INDIVIDUAL ’s employment experiences and claims are not typical of the class they purports to represent.  
D.
PLAINTIFFS ARE NOT ADEQUATE REPRESENTATIVES FOR THE PURPORTED CLASSES
To maintain a class action, the representative plaintiffs must adequately represent and protect the interests of other members of the class.  Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846.  There are two criteria that a Class Representative has to meet in order to be deemed adequate: (1) that they are zealous fiduciaries, and (2) that there are no existing antagonisms or conflicts with the class members.  City of San Jose v. Superior Court(1974) 12 Cal.3d 447, 464.  

Plaintiffs contend that they are adequate simply because they have pursued a “court of action which benefits them” (Motion at pg. 14).  However, this mere conclusory statement does not meet the adequacy requirement.  Rather, Plaintiff are required to show through admissible evidence that the adequacy requirement is met by fulfilling two conditions – 1) the named Plaintiffs must be represented by counsel qualified to conduct the litigation, 2) the named Plaintiffs’ interest in the litigation must not be antagonistic to the class; in other words, they must have no disabling conflict of interest that might hinder the prosecution of the action on behalf of the class. (McGhee v. Bank of America (1976) 60 Cal.App.3d 442, 451.)  While it is undisputed that Plaintiff’s class counsel has provided declarations attesting to their adequacy, Plaintiffs have not provided any evidence that their interests are not antagonistic to the class.  Rather, as stated above, Plaintiff Sean INDIVIDUAL’s additional causes of action and claims are clearly antagonistic to the putative class.  Furthermore, both Eduardo INDIVIDUAL  and Sean INDIVIDUAL have failed to provide any admissible evidence that they are adequate representative of the class.  Since plaintiff fails to provide any evidence regarding this required element, the Class Certification should be denied in its entirety.  

E. COMMON ISSUES OF FACTS AND LAW DO NOT PREDOMINATE


Common issues predominate only when they are the “principal issues… both in terms of time to be expended in their proof and of their importance.”  Vazquez v. Superior Court, 4 Cal.3d 800, 810 (1971), McCullah v. S. Cal.Gas Co. 82 Cal.App.4th 495, 500 (2000) declined to certify a class because the question before the court requires a case-by-case inquiry.  This strict limitation is predicated upon notions of due process that protect both defendants and absent class members.  In that regard, the California Supreme held that it is mindful of “the accompanying dangers of injustice or of the limited scope within which these suits serve beneficial purposes.”  San Jose, 12 Cal.3d at 459.  The Supreme Court in Sav-On, instructed courts to determine “whether the theory of recovery advanced by the proponents of certification is, as an analytical matter, likely to prove amenable to class treatment.” Sav-on, 34 Cal.4th at 326.  In Sav-on, the plaintiffs’ theory of recovery was that the class members were uniformly treated based upon “uniform company policies and practices”.  However, the facts in this case couldn’t be any more different than those advanced in Sav-On.  In this case, there will be no common evidence which the plaintiff can use to prove their facts and resolve the legal issues which apply to every Class Member’s Claim. 


Furthermore, Plaintiff’s theories of liability are simply untenable and Plaintiffs do not have a realistic chance of being successful on the merits of their claims,   In Carabini v. Superior Court (1994) 26 Cal.App.4th 239 TA \l "Carabini v. Superior Court (1994) 26 Cal.App.4th 239" \s "Carabini v. Superior Court" \c 1 , 245, the court instructed that ‘The court may consider the merits of a claim only to determine whether there is a realistic chance for recovery.’ (citation omitted).” Bartold v. Glendale Federal Bank (2000) 81 Cal.App.4th 816 TA \l "Bartold v. Glendale Federal Bank (2000) 81 Cal.App.4th 816" \s "Bartold v. Glendale Federal Bank" \c 1 .  The court should not make any determination of merits or validity of claims, except where claims are enmeshed with class action requirements the court must consider evidence as to necessary factual elements to determine certification Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429 TA \l "Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429" \s "Linder v. Thrifty Oil Co." \c 1 .

1. PLAINTIFF CLAIM FOR UNPAID WAGES IS UNTENABLE BASED UPON AN INCORRECT UNDERSTANDING OF THE ROUTE PAY – A PIECE RATE COMPENSATION.  

During the class period of 2004 to the filing of this lawsuit – November, 2008, Driver’s were paid a piece-rate compensation based upon the number of deliveries made in a day (Exh. 2, Decl of INDIVIDUAL  ¶13).  Plaintiffs’ claim for Unpaid Wages is built upon their contention that a piece-rate method violates California laws pertaining to wages, overtime, and reporting time.  However, Piece-Rate Pay is permitted by California Law under both Wage Order 9-2001 and 14-2001.  Section 1 of both orders state: “This order shall apply to all persons …whether paid on a time, piece rate, commission, or other basis…”  Pursuant to Labor Code §200, Wages may be paid on any hourly rate, salary, commission or piece rate.  The Department of Labor Standards Enforcement defines a Piece Rate Pay as “Work that is paid for according to the number of units turned out. A "piece rate" must be based on an ascertainable figure paid for completing a particular task or making a particular piece of goods. Examples of piece rate plans include the following:…Truck driver paid by the number of loads hauled.”.  See also Skyline Homes, Inc. v. Department of Industrial Relations, (1985) 165 Cal.App.3d 239, 254.  

During the period of 2004 to November 2008, Defendants paid their Drivers through route pay.  (Exh. 2, Depo of INDIVIDUAL  20:12-24).  Each Driver was paid a different negotiated rate for each route, and the individual driver contributed to the decision on how the route would be paid. (Exh. 5, Depo of DEFENDANT  209:11-210:7)   The pay was based upon several factors, including the length of the route, the time it took to do the route, and how many miles and difficulty of the route which was provided by each actual driver who drove the route. (Exh. 5, Depo of DEFENDANT  209:11-210:7).  Defendants asked each driver for estimates on how many hours it would take them, how many miles they would drive, and based upon this information, Defendants would estimate a maximum pay for each route which would include the individual driver’s hourly pay, overtime, double time, and paid them a route pay which represented the Maximum of the driver’s estimation (Exh. 6, Depo of INDIVIDUAL  46: 20-47:5, 48:22-49:5).  
Mr. INDIVIDUAL scheduled to work three days a week for the majority of his employment (Exh. 4, Depo of INDIVIDUAL 46: 1-11, 110:1-5)  His pay structure varied throughout his employment from salary plus commission, to a route pay plus commission, to a route pay with sales bonus (Exh. 4, Depo of INDIVIDUAL 47: 7-25, 52: 1-11).  His route pay would range from $150 to $350 per day. (Exh. 4, Depo of INDIVIDUAL 83:2-7)  and he also received a bonus or commission in addition to his route pay, and it would average between $50 – $200 per Route (Exh. 4, 83:15-20)  Mr. Eduardo INDIVIDUAL  also agrees that he was paid on a Route-Pay basis which was different for each of his three weekly Routes during his period of employment and the amount he received ranged from $200 to $300 a day.  (Exh. 3, Depo of INDIVIDUAL  63:15-23).  
All Drivers agreed that the hours a particular route would take to complete would vary drastically based upon any number of unforeseen events such as Traffic. Mr. INDIVIDUAL  believed that the different routes would take him between 8 to 12 hours, 10 to 15 hours, and 8 to 12 hours “depending on traffic” (Exh. 3, Depo of INDIVIDUAL  63:15-64:8)   Likewise, Plaintiff’s witness, and putative class member Gary INDIVIDUAL stated that he worked 2 days a week, and his hours fluctuated every day.  He stated that he averaged between 8 to 10 hours on Mondays, and up to 12 hours on Tuesdays (Exh. 10, Depo of INDIVIDUAL 29:7-13, 44:9-15, 46:20-25). Class Member Ricky INDIVIDUAL also agreed that he drove between 10-18 hours per shift depending on the route, number of deliveries and distances. (Exh. 11, Decl. of INDIVIDUAL ¶20, 14)  Therefore, the purpose of the Route Pay was to ensure that Drivers would always receive the maximum amount of daily pay, even if the flow of traffic or other factors allowed them to finish their route faster than anticipated (Exh. 2, Decl of INDIVIDUAL , ¶ 15).  

Route pay is permissible within California law, and Plaintiffs have offered no evidence or argument that the route pay was not inclusive of the alleged unpaid hours that they claim.  Simply put, Plaintiff’s theory of liability for unpaid wages is untenable.  
2. PLAINTIFFS CLAIMS FOR UNPAID OVERTIME IS UNTENABLE BECAUSE THE MAJORITY OF PUTATIVE CLASS MEMBERS FALL UNDER FEDERAL REGULATIONS

It should be initially noted that Plaintiff has failed to differentiate between Long-Haul Transport Drivers who fall within Wage Order 14-2001 overtime rules, and Short-Haul Sales Drivers who fall within Wage Order 9-2001.  Wage Order 14-2001, Section 3(A) provides that “employees shall not be employed more than ten (10) hours in any one workday or more than six (6) days in any workweek unless the employee receives one and one-half (1 1/2) times such employee’s regular rate of pay for all hours worked over ten (10) hours in any workday”.  Plaintiff attempts to lump these drivers in with ordinary Sales Route Drivers, however because the overtime requirements are substantially different, the Commonality of this Claim fails on its face.    Transport Route Drivers, (also known as Long Haul Drivers) transport products directly from the Farm in Fresno to one of the Distribution Hubs (Depo of Aaron DEFENDANT  25:15-20). Defendant’s records confirm that during the Class Period, Defendant employed 19 of the 37 Drivers in the position of a Long-Route Transport Driver. (Exh. 2, Decl of Maegan INDIVIDUAL , ¶9)  Although these drivers may drive more than 8 hours in a day, they were never scheduled to work more than 40 hours in a week (Exh. 11, Decl of Rodriguez, ¶9)  Defendant DEFENDANT employs two main Transport Route Drivers, and several back-up drivers at any one time during the class period (Exh. 5, Depo of Aaron DEFENDANT  26:6-11).   Plaintiff Eduardo INDIVIDUAL  also confirmed that there were at least 5 Transport Drivers that delivered products from the Farm to the Hub at any one time (Exh. 3, Depo of INDIVIDUAL  34:16-36:11) and that all the Transport Drivers drove the M-2 Frieghtliner Trucks whose gross-weight was over 26,000 lbs. (Exh. 3 Depo of INDIVIDUAL  37:11-17).  Mr. INDIVIDUAL  stated that this included putative class members Laura INDIVIDUAL, Bob (38:12-24), Gil and Josh INDIVIDUAL  (35:3-18).   Simply put, since these drivers did not work more than 40 hours in a week, they complied with California Wage Order 14-2001, and are not entitled to additional claims for overtime.  

Furthermore, both Wage Order 14-2001, Section 3(D), and Wage Order 9-2001, Section 3(L) provide “The provisions of this section are not applicable to employees whose hours of service are regulated by:(1) The United States Department of Transportation Code of Federal Regulations, Title 49, Sections 395.1 to 395.13, Hours of Service of Drivers; or (2) Title 13 of the California Code of Regulations, subchapter 6.5, Section 1200 and following sections, regulating hours of drivers”.  
At all times Defendant has maintained a License with the United States Department of Transportation, and is regulated by the United State Department of Transportation under Federal DOT Number 1308222, for all 11 of its commercial Vehicles used by the Class Members. (Exh. 1, Decl of Mark DEFENDANT , ¶10-11).   

The United State Department of Transportation Code of Federal Regulations, Title 49, Section 390.5 provides Drivers are covered under this section if they operate a Commercial Motor Vehicle, and  “Commercial motor vehicle means any self-propelled or towed motor vehicle used on a highway in interstate commerce to transport passengers or property when the vehicle—(1) Has a gross vehicle weight rating or gross combination weight rating, or gross vehicle weight or gross combination weight, of 4,536 kg (10,001 pounds) or more, whichever is greater”.  Title 13 of the California Code of Regulations, Subchapter 6.5, Section 1200 sets forth the type of vehicles whose drivers are regulated by subsequent sections within the sub-chapter.  It further exempts from California Wage Orders vehicles listed in Section 34500, which includes motor trucks of 3 or more axles weighing over 10,000 lbs, or any commercial motor vehicle with a gross weight exceeding 26,001 lbs.. The Term “motor truck” is defined by Vehicle Code Section 410 as “a motor vehicle designed, used, or maintained primarily for the transportation of property”.  

Members of the Putative Class are exempt from California statutes and wage orders pertaining to overtime under these provision because of several reasons:  During the class period, Defendant operated 11 Trucks (Exh 1, Decl of DEFENDANT  ¶12-14, Exh 12).  Of these Trucks, 4 of them (Truck Nos 1,2,3, and 11) were 2005  Freightliner M2 106MD Trucks with gross weight rating of 33,000 lbs.  Additionally, an additional 5 of the Trucks have a gross-weight rating of over 10,000 lbs (Truck Nos 4 – 8) (Exh. 1, Decl of Mark DEFENDANT , ¶13-14).  Thus 9 of the 11 Trucks Operated by Defendants throughout the class period fall within the Federal Regulations, and Defendants have consistently been regulated by the Federal Department of Transportation during the class period.  Plaintiff Sean INDIVIDUAL testified that he drove the M-2 Trucks every week, and might have driven them almost every day during 1 ½ years of his employment.  (Exh. 4, Depo INDIVIDUAL, 29:14-30:13).  Plaintiff Eduardo INDIVIDUAL  also testified that he drove the M-2 Trucks continuously throughout his employment, and that those trucks were all over 26,000 lbs gross weight (Exh. 3, Depo of INDIVIDUAL  30:6-23, 32:14-17). He also confirmed that the M-2 Trucks were driven by all the drivers on a frequent basis (Exh. 3, Depo of INDIVIDUAL  52:17-24)  Plaintiff’s witness Gary INDIVIDUAL stated that he drove the Sprinter Van for 99% of his employment (Exh. 10, Depo of INDIVIDUAL 51:2-7), which has a gross weight rating of 10,000 lbs (Exh 1, Decl of Mark DEFENDANT  ¶13-14).  Additionally, putative class member Ricky INDIVIDUAL also stated that he regularly drove the M2 trucks which had a gross weight rating of 33,000 lbs. (Exh. 11, Decl of Rodriguez ¶6).  

Additionally, during the period of 2004 to January 2009, Defendant’s Drivers were involved in Interstate Commerce which brings them within the Federal Regulations.  A motor carrier is engaged in ‘interstate commerce’ when transporting goods either originating in transit from beyond the State or ultimately bound for destination beyond the State, even though the route of a particular carrier is wholly within one State. Merchants Fast Motor Lines, Inc. v. Interstate Commerce Commission, 528 F.2d 1042 (5th Cir. 1976).   Under the United States Department of Transportation Code of Federal Regulations, Title 49, Section 395.1 to .13, Drivers in Interstate Commerce are Exempt from both State and Federal Overtime Wages.  From 2004 through January, 2009, Defendants regularly delivered products to Arizona and Nevada (Exh. 1, Decl of DEFENDANT  ¶4), and many of the putative class members drove these routes.  Plaintiff’s Declarant Gary INDIVIDUAL agreed drivers regularly drove to Arizona, and that he also drove this route at times (Exh. 11, Depo of INDIVIDUAL 51:12-52:15).   Similarly, class member Shaun Rice also regularly delivered to Nevada (Exh. 15, Decl of Rice ¶5).  
As can be seen, these numerous factual variations which would bring the putative class members within Federal Regulations, and thereby exempt from California Wage Order requires demonstrates that there is no commonality of the facts or the law for the putative class members.  The court will need to conduct an individualized inquiry into each class member to determine which of these Federal Exemptions might apply to each class member, and for this reason, certification should be denied.  
3.
HUB SALE, AND FARMER’S MARKET SALES ROUTE DRIVERS ARE EXEMPT BECAUSE THEY SPEND MORE THAN 50% OF THEIR TIME PERFORMING SALES AND WERE PAID COMMISSION


State law allows employers to compensate employees, in whole or in part, on a commission basis. (Labor Code § 200) To qualify as commission wages, the employee must be involved in selling a product or service and the commission earnings must be a percentage of the price of the service or product sold. (Labor Code § 204.1; Keys Motors, Inc., v. DLSE (1988) 197 Cal.App 3d 557)  A Commission, for purposes of California law, is defined as the sum paid to an individual involved primarily in the sale of goods or services where the commission is based upon a percentage of the price for which the goods are services are sold.  Keyes Motors v. DLSE (1987) 197 Cal.App.3d 557, 242.  


Defendant’s emphasize to the Sales Drivers that they are Sales Representatives, and that is their primary function.  Aaron DEFENDANT , a driver himself, and the manager of the drivers stated: “Q: What do you call them?” A: Sales Reps.  technically they are Sales Route Drivers, but I like, when I am talking to a customer, I like to make sure they are called sales reps and I try to remind them as much as possible that they are not just drivrs, they are actually sales personnel, so they don’t just show up and do the minimum.  I want them to try to increase sales and do the best they can.” (Exh. 5, Depo of DEFENDANT  24:16-25)  Sean INDIVIDUAL confirmed that for the majority of his employment, he received a commission of 3 percent of total products he delivered. (Exh. 4, Depo of INDIVIDUAL 44: 15-23) Specifically, Eduardo INDIVIDUAL  testified that a majority of his time was spent as a Salesman Driver.  Mr. INDIVIDUAL  stated that of the 4 days a week he would work, 3 of those days were spent entirely running a Farmer’s Market Stand in Los Angeles County.  (Exh. 3,Depo of INDIVIDUAL  40: 8- 41:15).  Mr. INDIVIDUAL  specified the difference in his duties as a Farmer’s Market Worker by stating “as a manager you’re setting up your own store at the market.  So you’re pretty much managing your own store”.  He went on to state “I considered it almost a shop because you’re selling product, you’re taking money, you’re dealing with customers”. (Exh. 4, Depo of INDIVIDUAL  41:11-24).  Mr. INDIVIDUAL  also stated that during his employment class members Joe INDIVIDUAL and Shaun INDIVIDUAL also ran the Farmer’s Market Stores (Exh. 4, Depo of INDIVIDUAL  42:5-12).  Many Drivers were also assigned the duty of Hub Sales.  Mr. Gary INDIVIDUAL also stated that he worked a Hub sale approximately once a week during his employment (Exh. 10, Depo of INDIVIDUAL 41:22-42:25)  During the Hub Sale Days, drivers would set up a stand and spend their time selling products to customers.  Drivers would not typically do any driving during Hub Sale Days (Exh. 10, Depo of Teitelbaum 42:23 –25).  Other Driver’s estimated that on these Farmer’s Market or Hub Sales days, they would spend over 80% of their time in doing Sales of Products (Exh. 15, Decl of Rice, ¶3).  

Similar to the State Labor Codes, the Federal Regulations also exempt Driver-Salesmen from Wage Claims.  United States Department of Transportation Code of Federal Regulations, Title 49, Section 395.1(c) for Driver-Salespersons.  Section 395.2 defines Driver-salesperson as 
“any employee who is employed solely as such by a private carrier of property by commercial motor vehicle, who is engaged both in selling goods, services, or the use of goods, and in delivering by commercial motor vehicle the goods sold or provided or upon which the services are  performed, who does so entirely within a radius of 100 miles of the point at which he/she reports for duty, who devotes not more than 50 percent of his/her hours on duty to driving time. The term selling goods for purposes of this section shall include in all cases solicitation or obtaining of reorders or new accounts, and may also include other selling or merchandising activities designed to retain the customer or to increase the sale of goods or services, in addition to solicitation or obtaining of reorders or new accounts.”  

Thus, for the time periods in which the Class Members worked the Farmer’s Market or Hub Sale days, they would not fall within the California Wage Order, and are thus in-eligible to participate in the class claims.  


 4.
DRIVERS HAVE AGREED TO ALTERNATIVE WORKWEEK AGREEMENTS SINCE NOVEMBER, 2008.  
Some of the putative class members are covered under an Alternative Workweek Agreement pursuant to the following provision of the Wage Orders “(B) Alternative Workweek Schedules(1) No employer shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures set forth in this wage order, a regularly scheduled alternative workweek schedule of not more than ten (10) hours per day within a 40 hour workweek without the payment of an overtime rate of compensation.” In November, 2008, Defendants instituted an Optional Alternative Workweek Program in which the employees may elect to participate and work 4 days of 10 hour shifts (Exh. 2, Decl of INDIVIDUAL  ¶18) (Exh. 13, Alternative Workweek Agreement) Defendant now maintains in its employee files executed alternative workweek agreements for drivers (Exh. 2, Decl of INDIVIDUAL  ¶18, Exh. 6, Depo of INDIVIDUAL ).  
5.
PLAINTIFFS’ CLAIM FOR REPORTING TIME PAY IS WITHOUT MERIT, AS PLAINTIFFS AND OTHER CLASS MEMBERS WERE PROVIDED REPORTING TIME PAY

Plaintiffs contend that they and other class members were required to report to work, and were sent home without any compensation.  However, throughout the class period, it was defendant’s policy to pay reporting time pay for all times where this occurred.  Defendant’s Payroll and Accounting Manager, Maegan INDIVIDUAL  testified that from 2004 through 2009, it was Defendant’s policy to provide employees a payment of 2 hours of pay for any time that a driver was sent home on their scheduled work day (Exh. 6, Depo of INDIVIDUAL  24:5-23).  Furthermore, Plaintiff Sean INDIVIDUAL’s own Payroll Records confirm that he received Reporting Time Pay on several occasions (Exh 14, INDIVIDUAL Statements of Income, Exh. 6, Depo of INDIVIDUAL  24:5-25).  

Although Plaintiffs and their 4 Declarants provide an identical declaration statement stating that they believe that there were times that they reported to work and that there was no product or a truck that needed repairs, however they provide no evidence that this was a class-wide problem, or that as a company-policy Drivers were denied reporting time pay.  Rather, Plaintiff cannot dispute that member of the class requested and received reporting time pay when requested.  
6.
PLAINTIFFS THEORY OF RECOVERY FOR UNPAID MEAL AND REST BREAKS IS NOT COMMON TO THE ALLEGED CLASS.  
Plaintiffs contend that they and the putative class share common facts and law relating to meal and rest break violations pursuant to Labor Code § 226.7 and Labor Code § 512.  Labor Code § 512 states:

An employer may not employ an employee for a work period of more than five hours per day without providing the employee with a meal period of not less than 30 minutes,…  An employer may not employ an employee for a work period of more than 10 hours per day without providing the employee with a second meal period of not less than 30 minutes…” 

Plaintiff argues that Defendant has failed to comply with this requirement because it does not schedule exact meal and rest periods for Drivers, and did not maintain records of the meal and rest periods taken by the drivers throughout the class period.  

California Code of Regulations 11040(12)(A) further states:

“Every employer shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in the middle of each work period.  The authorized rest period time shall be based on the total hours worked daily at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.”
The legislature has recognized that it is not always practicable to force a 10 minute rest break into the middle of every 4 hours.  There are circumstances that will dictate that a 10 minute rest break may need to be delayed based on the fluctuation of working conditions.  For DEFENDANT Drivers, the employees are located far from their supervisors. Monitoring employee compliance with meal-break requirements—as contemplated by plaintiffs—would be difficult. Enforcing those requirements would be impossible. The federal government has recognized as much. In amending the hours-of-service regulations for interstate motor carriers in 2005, the Federal Motor Carrier Safety Administration considered and rejected mandating a rest break after it “concluded that such a break would be difficult for State and Federal enforcement personnel to verify and would significantly interfere with the operational flexibility motor carriers and drivers need to manage their schedules.” Hours of Service of Drivers (Aug. 25, 2005) 70 Fed. Reg. 49,978, 50,011.

Mr. INDIVIDUAL , the driver’s supervisor stated that for DEFENDANT Drivers, it is not feasible to specify that a driver must take their breaks at a specific time because it would be unsafe to pull over off the freeway to take a break.  Rather, he encouraged drivers to take breaks and that they could choose when was the best time to take their breaks each day (Depo of DEFENDANT  216:1-218:14).  He also stated that the ability to take breaks at scheduled times for the Transport Drivers was substantially different than for the Sales Route Drivers because Transport Drivers had a continuous drive throughout most of the day, but sales route drivers were making numerous stops throughout the day and could take breaks at any of their stops. (Depo of INDIVIDUAL  218:15-219:5).  
Plaintiffs’ approach to meal breaks contemplates workers who punch out, enjoy their lunch, and then seamlessly return to their work. In practice, motor carrier operators cannot simply stop working and then resume 30 minutes later. They must identify a safe and convenient location to park their trucks. If meal periods were mandated at specified times, then the putative class members would be forced to decide between violating these requirements and putting themselves in potentially unsafe situations. Ordinarily, motor vehicle operators plan their breaks to be convenient and to avoid detours. But if construction or traffic delay a truck’s planned

break such that a break deadline is imminent, the only possible solution might be pulling over to the side of the road, which can be dangerous. California law recognizes as much by prohibiting roadside stops except in limited situations, such as emergencies. Veh. Code § 21718(a). Indeed, federal regulations recognize that “breaks can be expected to naturally occur during the course of” a day at times that are convenient for the driver.   Hours of Service of Drivers (Apr. 28, 2003) 68 Fed. Reg. 22,456, 22,475.

For the Period of 2004 to 2007, The DEFENDANT Employee Handbook Provides that “You are entitled to two (2) ten (10) minute rest breaks each day.” And “if you work longer than four (4) hours, you will be given an unpaid lunch period.”  (Depo of DEFENDANT , Exhibit 1, pg 28 – 29) For the period of 2007 to the present, the DEFENDANT  employee handbook provides “Employees working more than five (5) hours but less than six (6) hours are required to tak a half an hour unpaid lunch break.  Employees working more than six hours (6) are allowed up to one hour upaid lunch break and are required to take at least a half an hour unpaid lunch break.” (Plaintif’s Exhibit M, pg 10, OP000120)     These Handbooks were distributed to all employees during the Class Period (Decl of INDIVIDUAL , ¶11-12).  Mr. INDIVIDUAL agreed that he received this documentation (Depo of INDIVIDUAL 62:4-13).  Mr. INDIVIDUAL  also agreed that he received this handbook when he was hired (Depo of INDIVIDUAL  46: 16-25).  Mr. DEFENDANT , the Driver’s supervisor stated that he made sure he informed the drivers that they were supposed to take their breaks (Depo of DEFENDANT  212:18-213:4) 


Mr. INDIVIDUAL  stated that sometimes he took his meal and rest breaks, and sometime he did not (Depo of INDIVIDUAL  75:7-19).  He stated that the reason he might skip a break or meal period would be because he was on a “tight schedule” (Depo of INDIVIDUAL  75:18).  However, he admitted that no one from DEFENDANT ever told him that he  could not take a break (INDIVIDUAL  Depo 75:20-23).    Mr. INDIVIDUAL  also stated that the only time he discussed meal and rest breaks with his supervisor, he was instructed that he was supposed to take meal and rest breaks, and that he knew that he was supposed to take two 10 minute rest breaks, and a 30 minute lunch break (Depo of INDIVIDUAL  77:2-78:11).
Mr. INDIVIDUAL testified that throughout his three years of employment he never took a Rest Break or a Meal Break at any time (Depo of INDIVIDUAL 91: 11-25).  However, he stated that it was entirely his decision not to take breaks.  (Depo of INDIVIDUAL 91:15-17).  Mr. INDIVIDUAL also testified that no one ever told him what DEFENDANT's Meal and Rest Break Policies were, and that no one ever told him that he could not take a break (Depo of INDIVIDUAL 89:22-25, 91:4-20) In fact, when he asked the President of the Company if he could take meal and rest breaks, his reply was that he “didn’t care either way” (Depo of INDIVIDUAL 90:17-25).  


Defendant has demonstrated below that its policies were to provide meal periods and Plaintiff and other class members were able to take meal and rest periods, thus this claim is not amenable to class treatment.  
F.
THIS SUIT IS NOT THE SUPERIOR METHODS OF RESOLVING THESE DISPUTES. 

In a Class Action Certification, the Moving Party has the burden of persuasion to establish “by a preponderance of the evidence that the class action proceeding is superior to alternative means for a fair and efficient adjudication of the litigation.” (Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 326.)  The Superiority Criterion is manifest in the determination that a class action brought under CCP §382 would produce substantial benefits to the litigants and the judicial system.  Schneider v. Vennard (1986) 183 Cal.App. 3d 1340, 1347.  

Here, Plaintiff has not established that this class action is a superior method to resolving employee disputes regarding the alleged violations.  Given the lack of common questions of fact and law that exist in this case, that there are only 37 potential class members, and the vast difference that existed because of the Route Pay established by each driver, the Classifications of Transport Route and Sales Route Drivers, and the Trucks and Routes that they drove, and the existence of a strong showing that Regent Parking did comply with the Law regarding payment of Wages, Overtime, Reporting time pay, and Meal and Rest Periods, this class action would not be superior to individual actions brought only by those who actually contend they are affected by this alleged violation.  

V.
CONCLUSION

For each of the Reasons stated above, Defendants believe that this case is not appropriate for the Class Action Device.  Plaintiff has failed to demonstrate that their Classes are ascertainable, that this action is a Superior method of resolving the disputes, or that there are a predominance of common questions of Fact and Law.  Furthermore, Plaintiff’s claims are not typical of class members she purports to represent, nor is they adequate representatives.  Therefore, defendants respectfully submit that Plaintiff’s Motion for Class Certification should be denied in its entirety.  

DATED: _____________________

     __________________________



Daniel G. Emilio
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES – CENTRAL DISTRICT



I, Daniel G. Emilio, declare as follows:

1. I am an attorney duly licensed to practice law before all of the courts of the State of California.  I, the undersigned, am the attorney of record for Defendant Regent Parking, Inc.

2. The facts set forth in this declaration are personally known to me and I have first hand knowledge of these facts.  I make this declaration in support of the Opposition to the Motion for Class Certification, filed herewith.  

3. Attached to this Motion as Exhibits 1-14 are true and exact copies of the Documents, Declarations and Depositions in this case.    These Exhibits are as follows:

	1
	Declaration of Mark DEFENDANT 

	2
	Declaration of Maegan INDIVIDUAL 

	3
	Excerpts of the Deposition of Eduardo INDIVIDUAL , March 30, 2010

	4
	Excerpts from Deposition of Sean P. INDIVIDUAL, March 30, 2010

	5
	Excerpts of the Deposition of Aaron DEFENDANT , October 29, 2009

	6
	Excerpts of the Deposition of Maegan INDIVIDUAL , October 29, 2009

	7
	Excerpts of DEFENDANT, LLC Employee Handbooks 2004 and 2007 Versions

	8
	Plaintiff’s Second Amended Complaint for Damages

	9
	Plaintiff’s Sean INDIVIDUAL’s I-9 Declarations, and Applications, produced by Plaintiff in response to Demand for Production of Documents, Set One

	10
	Excerpts of the Deposition of Gary INDIVIDUAL, August 26, 2010. 

	11
	Declaration of Ricky Rodriguez

	12
	Spreadsheet of DEFENDANT Trucks, Produced by Defendants in responses to Demand for Production of Documents Set Two

	13
	DEFENDANT, LLC Alternative Workweek Agreement, produced by Defendants in response to Demand for Production of Documents, Set One

	14
	Excerpt of Plaintiff Sean INDIVIDUAL’s Paychecks and Itemized Statements of Income, produced by Plaintiff in responses to Demand for Production of Documents, Set One.  

	15
	Declaration of Shaun INDIVIDUAL


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

DATED: _____________________
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	Declaration of Mark DEFENDANT 

	2
	Declaration of Maegan INDIVIDUAL 

	3
	Excerpts of the Deposition of Eduardo INDIVIDUAL , March 30, 2010

	4
	Excerpts from Deposition of Sean P. INDIVIDUAL, March 30, 2010

	5
	Excerpts of the Deposition of Aaron DEFENDANT , October 29, 2009

	6
	Excerpts of the Deposition of Maegan INDIVIDUAL , October 29, 2009

	7
	Excerpts of DEFENDANT, LLC Employee Handbooks 2004 and 2007 Versions

	8
	Plaintiff’s Second Amended Complaint for Damages

	9
	Plaintiff’s Sean INDIVIDUAL’s I-9 Declarations, and Applications, produced by Plaintiff in response to Demand for Production of Documents, Set One

	10
	Excerpts of the Deposition of Gary INDIVIDUAL, August 26, 2010. 

	11
	Declaration of Ricky INDIVIDUAL

	12
	Spreadsheet of DEFENDANT Trucks, Produced by Defendants in responses to Demand for Production of Documents Set Two

	13
	DEFENDANT, LLC Alternative Workweek Agreement, produced by Defendants in response to Demand for Production of Documents, Set One

	14
	Excerpt of Plaintiff Sean INDIVIDUAL’s Paychecks and Itemized Statements of Income, produced by Plaintiff in responses to Demand for Production of Documents, Set One.  

	15
	Declaration of Shaun INDIVIDUAL


Dated:_________________________


______________________________




Daniel G. Emilio
PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

Re:
INDIVIDUAL VS. DEFENDANT LLC 

LASC CASE NO:
BC401499


I, the undersigned, say:  I am and was at all times herein mentioned, a citizen of the United States and employed in the County of Orange, over the age of eighteen years and not a party to the within action or proceeding; that my business address is EMILIO LAW GROUP, 12832 Valley View Street, Suite 106, Garden Grove, CA 92845; and that on this date, I served the above document described as

OPPOSITION TO THE MOTION FOR CLASS CERTIFICATION AND SUPPORTING DOCUMENTS
on all other parties to this action by placing a true copy of the above document enclosed in a sealed envelope addressed as follows:

Frank A. Magnanimo, Esq.

Appleton, Magnanimo & Dean, LLP

11400 W. Olympic Blvd., Ste 650

Los Angeles, CA 90064

Clerk of the Court

Los Angeles Superior Court

111 North Hill St., 

Los Angeles, CA 90012

( X )
BY MAIL – I placed each such sealed envelope, postage thereon fully prepaid for first-class mail, for collection and mailing, in a mail box regularly maintained by the Government of the United States, at Garden Grove, California.


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on this date at Garden Grove, California.
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Laurie Cortez
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TIME:		8:30 am


DEPT	:	20











SEAN INDIVIDUAL and EDUARDO INDIVIDUAL , for themselves, on behalf of others similarly situated, and on behalf of the general public,





			Plaintiff,


vs. 





DEFENDANT LLC, a California Limited Liability; DEFENDANTLLC, a California Limited Liability Company; DEFENDANTLLC, a California Limited Liability Company; and DOES 1 through 50, inclusive,





			Defendants





Case No.:  	BC401499


Complaint Filed: 	November 7, 2008


Assigned to: 	Hon. Kevin Brazile


Dept: 			20





CLASS ACTION





DEFENDANT’S EXHIBITS IN SUPPORT OF OPPOSITION TO PLAINTIFF’S MOTION FOR CLASS CERTIFICATION 





DATE: 	September 17,2010


TIME:		8:30 am


DEPT	:	20















- iii -

OPPOSITION TO MOTION FOR CLASS CERTIFICATION
Emilio Law Group, 12812 Valley View Street, Suite 37, Garden Grove, California 92845, Phone (714) 379-6239, Fax (714) 379-5444


