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DEFENDANT, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES




TO THE HONORABLE COURT, PLAINTIFF ROBERT P. AGNEW, AND HIS ATTORNEY OF RECORD:


YOU ARE HEREBY NOTIFIED THAT at 8:30am am on April 29, 2008 in Department 36 of the above-entitled Court, located at 111 North Hill Street, Los Angeles, California 90012, Defendant, DEFENDANT, INC. will and hereby does move this Court for an order compelling Plaintiff to respond to the Special Interrogatories, Set One, (attached as Exhibit A) as required by CCP §2030.300; AND ALSO FOR AN ORDER THAT said Plaintiff pay monetary sanctions to Defendant in the sum of $1790.00 for reasonable expenses and attorney's fees incurred by moving party in connection with this proceeding.  Said motion will be made on the ground that good cause exists for discovery of each of the matters sought to be discovered by the said inspection demands; and that Plaintiff’s failure to comply therewith is without substantial justification.

Said motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration of Joel A. Emilio, Exhibit A (Defendant’s propounded Special Interrogatories—Set One), Exhibit B (Defendant’s 1st Meet and Confer Letter), and Exhibit C (Defendants’ 2nd Meet and Confer letter) and all papers filed in this action and such other and further evidence as may be presented at the hearing on this matter.

Dated:___________________

________________________________







Joel A. Emilio






Attorney for Defendant

MEMORANDUM OF POINTS AND AUTHORITIES

1.
 INTRODUCTION

On January 15, 2008, Defendant DEFENDANT, Inc. (“Defendant”) served Special Interrogatories, Set One, on Plaintiff Robert P. Agnew (“Plaintiff”).  The deadline for response to the special interrogatories passed on February 19, 2008 without any response from Plaintiff.  Despite attempts from Defendant’s attorney to meet and confer concerning Plaintiff’s outstanding responses, Plaintiff has failed to provide responses.  At this time, Defendant moves the Court to compel Plaintiff’s responses without objection and award Defendant with monetary sanctions in the amount of $1,790.00.
2.
A MOTION TO COMPEL LIES WHERE RESPONSES TO SPECIAL INTERROGATORIES ARE IMPROPER, EVASIVE OR INCOMPLETE.


California Code of Civil Procedure, § 2030.300 allows a party to bring a motion to compel responses where any party fails to answer or responds with objections or incomplete answers to any interrogatories propounded pursuant to California Code of Civil Procedure, §§2030.030, 2030.040.  Furthermore, if a party does not respond at all or responds with incomplete answers the propounding party may seek a court order to compel responses. Cal Code of Civ. Procedure §§2030.290, 2030.300. Finally, CCP §2030.300 (d) makes it mandatory for a court to impose a monetary sanction against any party, person, or attorney who unsuccessfully opposes a motion to compel unless it finds substantial justification.

Defendant propounded Special Interrogatories, Set One on January 15, 2008. (see Exhibit “A”). Plaintiff’s time for response was February 19, 2008, at which time plaintiff failed to respond.  On March 3, 2008, Joel A. Emilio, Attorney for Defendant,  sent a meet and confer letter to Plaintiff’s attorney (See Exhibit “B”) that Plaintiff’s deadline had passed without response, and that Plaintiff had further waived his right to objection.  On March 21, 2008, Defendant’s attorney again sent another meet and confer letter to Plaintiff’s attorney (See Exhibit “C”) that Defendant would have no choice but to bring a motion to compel if responses were not received shortly.  Up to this time, Plaintiff has failed to comply with responses to Defendant’s Special Interrogatories.
3.
COURT MUST IMPOSE MONETARY SANCTION ABSENT SPECIFIED FINDINGS.  


Imposition Of Monetary Sanctions - The court MUST impose a monetary sanction under Section 2030.300 (d) of the Code of Civil Procedure against any party, person, or attorney who unsuccessfully opposes a motion to compel answer or production, unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the sanction unjust.


Plaintiff did not respond to Defendant’s Special Interrogatories.  The interrogatories are directly related to Plaintiff’s claims within the complaint and Defendant’s affirmative defenses.  In addition, attempts have been made by Defendants’ attorney to cooperate with the Plaintiff’s counsel through written correspondence.  However, Plaintiff has failed to provide responses.   

Because of Plaintiff’s failure to provide responses to the discovery; Defendant has been forced to bring this motion, and now requests the Court to grant Defendant $1790.00 in reasonable attorneys’ fees and costs against Plaintiffs, as specified in the attached Declaration of Joel A. Emilio.

4.
CONCLUSION

For each of the foregoing reasons, Defendant respectfully requests that the court order responses without objections to Special Interrogatories, Set One, propounded by Defendant within five days and that the court order that sanctions, including reasonable attorney's fees and costs, of $1790.00 be imposed against Plaintiff.
DATED: ______________________







Joel A. Emilio






Attorney for Defendants
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Attorney for Defendants


DEFENDANT, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES



TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD

I, JOEL A. EMILIO, declare:

1.
The facts set forth in this declaration are personally known to me and I have first hand knowledge of these facts.  If called upon to testify during the course of this action, I could and would competently testify thereto under oath.
2.
I am an attorney licensed to practice in the State of California and am the attorney of record for Defendant.
3.
On January 15, 2008, Defendant served Plaintiff with Special Interrogatories, Set One (Exhibit “A”). 
4. 
Plaintiff was required to respond to Special Interrogatories on February 19, 2008.

5.
On March 3, 2008, I sent a letter to Plaintiff’s attorney indicating that Plaintiff failed to respond to Defendant’s Special Interrogatories, and that Plaintiff further waived his objections.  

6.
On March 21, 2008, I sent Plaintiff’s attorney another letter reminding Plaintiff that I had not received responses to Special Interrogatories propounded to Plaintiff, and that I would be filing a motion to compel if I didn’t receive the responses within 3 business days.

7.
Since my last correspondence, I have not heard from Plaintiff’s counsel, nor have I received any responses to Special Interrogatories.

8.
The attached Motion requests moving party's reasonable expenses in the amount of $1790.00 in connection with the bringing of this Motion to compel Special Interrogatories.  My office normally charges $125 per hour for this type of litigation.  I spent approximately 10 hours of time in connection with the drafting and preparation of the motions to compel Special Interrogatories for Defendant and anticipate spending approximately 4 hours of time traveling and attending the hearing of this Motion.  The total attorney fees and expenses expended in this matter is therefore $1790.00.

13.
I would, therefore, request that this court issue an order compelling Plaintiff to provide responses without objection to Special Interrogatories, Set One propounded by Defendant.  Additionally, I would request an order imposing monetary sanctions against Plaintiff for reasonable attorney fees and expenses in connection with the bringing of this motion, in the amount of $1790.00.


I declare under the penalty of perjury, under the laws of the State of California that the foregoing is true and correct.

DATED:_________________________







Joel A. Emilio






Attorney for Defendants

EMILIO LAW GROUP, A P.C.

JOEL A. EMILIO, SBN 225058

3700 Newport Blvd., Suite 209

Newport Beach, CA 92845

Tel: (949) 723-0266

Fax: (949) 723-0286

EMILIO LAW GROUP, A P.C. 

DANIEL G. EMILIO, SBN 164892

12832 Valley View St., Suite 107

Garden Grove, California 92845

Telephone: 
(714) 379-6239
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(714) 379-5444

Attorney for Defendants


DEFENDANT, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES






TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD


The motion of Defendant for an order requiring response by Plaintiff, to Special Interrogatories, Set No. one, and for monetary sanctions, came on April 29, 2008.  Defendant appeared by counsel Joel A. Emilio and Daniel G. Emilio; Plaintiff appeared by counsel Darren M. Cohen.  On proof made to the satisfaction of the Court that the motion ought to be granted, 

IT IS ORDERED that the motion be, and hereby is, GRANTED and that Plaintiff, respond, without objection, and under oath, to Special Interrogatories, Set No. One, propounded by Defendant.


IT IS FURTHER ORDERED that Plaintiffs pay forthwith to Defendant, the sum of $1790.00 as reasonable expenses and attorneys’ fees.

Dated:










JUDGE OF THE SUPERIOR COURT

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

Re:
DEFENDANT, INC. adv. ROBERT P. AGNEW 


CASE NO:
BC378413

I, the undersigned, say:  I am and was at all times herein mentioned, a citizen of the United States and employed in the County of Orange, over the age of eighteen years and not a party to the within action or proceeding; that my business address is 3700 Newport Blvd., Ste. 209, Newport Beach, CA 92663; and that on this date, I served the above document described as

DEFENDANT DEFENDANT’S NOTICE OF MOTION AND MOTION COMPELLING RESPONSES TO SPECIAL INTERROGATORIES SET ONE; REQUEST FOR SANCTIONS; DECLARATION OF JOEL A. EMILIO; PROPOSED ORDER
on all other parties to this action by placing a true copy of the above document enclosed in a sealed envelope addressed as follows:

Clerk of the Court

Los Angeles Superior Court
111 North Hill Street

Los Angeles, CA  90012

Darren M. Cohen, Esq.
KINGSLEY & KINGSLEY, APC

16133 Ventura Blvd., Suite 1200

Encino, CA  91436

( x )
BY MAIL – I placed each such sealed envelope, postage thereon fully prepaid for first-class mail, for collection and mailing, in a mail box regularly maintained by the Government of the United States, at Garden Grove, California.

(   )
BY PERSONAL SERVICE – I caused each such envelope to be delivered by hand to the addressee(s) noted above.


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.


Executed on this date at Newport Beach, California.

DATED: 



Burke L. Huber

Case No.:	BC378413


Complaint Filed: October 1, 2007





DEFENDANT DEFENDANT’S NOTICE OF MOTION AND MOTION COMPELLING RESPONSES TO SPECIAL INTERROGATORIES SET ONE; REQUEST FOR SANCTIONS; DECLARATION OF JOEL A. EMILIO; EXHIBIT A; EXHIBIT B; EXHIBIT C





Date: April 29, 2008


Time: 8:30 a.m.


Dept: 36


Trial Date: 	March 10, 2009














ROBERT P. AGNEW, on behalf of himself and others similarly situated,





			Plaintiff,








DEFENDANT, INC.; and DOES 1 to 50, Inclusive,





			Defendants.





ROBERT P. AGNEW, on behalf of himself and others similarly situated,





			Plaintiff,








DEFENDANT, INC.; and DOES 1 to 50, Inclusive,





			Defendants.
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ROBERT P. AGNEW, on behalf of himself and others similarly situated,





			Plaintiff,








DEFENDANT, INC.; and DOES 1 to 50, Inclusive,





			Defendants.
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